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In The 


3hrit?b States (Enter! at Appeals 

Fob the District of Columbia Circuit 


No. 10,627 


R. J. Peacock Canning Company, 

Appellant 


v. 


Commodity Credit Corporation, 

Appellee 


Appeal from a Judgment and Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This action was brought by appellant to recover the 
balance due upon the purchase price of certain sardines. 
The court below had jurisdiction under § 4 (c) of the 
Commodity Credit Corporation Charter Act (62 Stat. 
1070, 15 U. S. C. § 714b (c); Complaint, Paragraph 1, and 
Answer, Paragraph 1, Joint App. 2A, 6A). Upon separate 
motions for summary judgment filed by appellant and by 
appellee (Joint App. 8A, 9A), a final judgment and order 
was entered granting the motion of appellee and denying 
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the motion of appellant (Joint App. 31A). Appellant 
appeals from that judgment and order. (Joint App. 32A). 
This Court has jurisdiction under 28 IJ. S. C. §§ 1291, 
1294, 62 Stat. 929,930. 

STATEMENT OF THE CASE 

The sole question presented by this appeal is whether 
or not appellee Commodity Credit Corporation is entitled 
to a “cash discount’’ on certain sardines purchased by 
appellee from appellant R. J. Peacock Canning Company. 
The sardines referred to were sold by appellant pursuant 
to a written agreement prepared by appellee, and the 
facts in the matter are not in dispute. In view of the dif¬ 
ference between appellant and appellee as to the meaning 
of the agreement, however, a statement of its background 
and history is relevant, and, in our opinion, essential to a 
proper understanding and construction of its terms. Cf. 
Gray v. Commodity Credit Corp., 63 F. Supp. 386, 393 
(S. D. Cal., 1945), affirmed 159 F. 2d 243, cert, denied 331 
U. S. 842; 12 Am. Jur., Contracts, §§ 234,247. 

Appellant, a Maine corporation, has been engaged for 
many years in the business of canning and selling Maine 
sardines. Appellee, an agency and instrumentality of the 
United States, is a Federal corporation created by the 
Commodity Credit Corporation Charter Act. 1 


1 62 Stat. 1070, 15 U. S. C. § 714; Complaint, Paragraphs 3, 4, 
and Answer, Paragraph 1, Joint App. 2A, 6A. Appellee was created 
as the successor to a Delaware Corporation of the same name, and 
it was appellee's predecessor, as a wartime procurement agency of 
the War Food Administration, which prepared and entered into the 
above mentioned agreement with appellant and which purchased 
from appellant the sardines in question (Complaint, Paragraphs 
5-7, and Answer, Paragraphs 1-3, Joint App. 3A, 6A). However, 
since appellee’s charter imposes upon it all the duties and liabilities 
of its predecessor (62 Stat. 1075, 15 U. S. C. §714n; Complaint, 
Paragraph 4, and Answer, Paragraph 1, Joint App. 2A, 6A), we 
make no distinction between the two corporations. 


3 


Except for a brief period not here pertinent, from May 
11, 1942, until October 24, 1946, the maximum prices of 
sardines, including those sold to the Federal Government, 
were fixed and controlled by the Office of Price Adminis¬ 
tration (7 F. R. 3153; 7 F. R. 5715; 11 F. R. 12621), and 
canners were required by the Government to sell to it 
substantial percentages of their packs. During the twelve 
months period preceding March 31,1945, 55% of the Maine 
sardine pack was requisitioned and purchased by the 
Government at OPA ceiling prices which yielded canners 
little or no profit, and which, by the latter part of the 
period, were below the canners’ costs of production. 2 

On March 12, 1945, at the request of the War Food 
Administration and on a form prepared and furnished by 
appellee, appellant executed, and on March 29, 1945, ap¬ 
pellee accepted, an offer to sell canned sardines to appellee 
during the period April 1, 1945, to March 31, 1946, in 
such quantity as should thereafter be ordered set aside 
for the Government and at OPA ceiling prices in effect 
on the date of the delivery of such sardines (Exhibits 1, 
2, Joint App. 11A-13A). On March 26, 1945, the War 
Food Administration ordered all canners of Maine sardines 
to set aside and reserve for sale to the Government 80% 
of all sardines packed during the twelve months period 


2 WFO 44, Amendments 3 and 7, 9 F. R. 7361, 10 F. R. 555; Ex¬ 
hibit 17, Joint App. 24A-25A; Peacock Canning Co. v. Turney, 168 
F. 2d 1019 (Em. Ct. App., 1948). The Emergency Court of Ap¬ 
peals’ opinion in the case cited is a part of the record in the case 
at bar, being Exhibit 6 to the Affidavit of Joseph J. Smith, Jr., in 
Support of Plaintiff's Motion for Summary Judgment (R. 26). Un¬ 
less otherwise indicated, all exhibits to which we refer are exhibits 
to such affidavit, in which they are fully identified and described. 
Exhibits which have been printed are cited to the Joint Appendix. 
Citations to interrogatories refer to plaintiff’s interrogatories to de¬ 
fendant and the latter’s amended answers thereto. Since the facts 
are not in dispute, however, the parties have believed it necessary 
to print in their Joint Appendix only eight of the interrogatories 
and answers. For the convenience of Court and counsel, a sum¬ 
mary of pertinent figures and dates is printed infra at page 33. 
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covered by appellant’s offer (WFO 44, Amendment 8, 10 
F. R. 3277; Exhibit 11, Joint App. 22A). 

Since OPA’s ceiling price on the sardines thus ordered 
set aside was below the canners’ costs of production, and 
their production costs were steadily rising, canners feared 
that they would be unable to continue to operate unless 
OPA’s ceiling price was substantially increased. The 
Maine sardine industry therefore brought the situation to 
the attention of the War Food Administration and of 
OPA and requested a price increase. The War Food Ad¬ 
ministration agreed that a substantial increase was war¬ 
ranted and recommended that OPA either exempt sardines 
from price control or establish a maximum price of not 
less than $4.75 per case, an increase of approximately 32^. 
OPA rejected this recommendation and proposed an in¬ 
crease of approximately 12^. Fearing that the price pro¬ 
posed by OPA was so low as to be likely to impede the 
production of sardines needed by the armed forces, the 
War Food Administration declined to approve it (Peacock 
Canning Co. v. Turney, supra, 168 F. 2d at 1019-1020; 
Exhibit 17, Joint App. 24A; Exhibits 12, 13, R. 60-63). 
The matter was therefore referred to the Office of Eco¬ 
nomic Stabilization, which resolved the controversy be¬ 
tween OPA and the War Food Administration by approv¬ 
ing OPA’s proposed price, but, at the same time, direct¬ 
ing OPA to include in its price regulation an adjust¬ 
ment provision guaranteeing canners their normal prewar 
profit of 25^ per case on sardines sold to the Government 
(Exhibit 17, Joint App. 24A; Exhibits 14,15,16, R. 64-67). 

OPA thereupon issued Amendment 6 to MPR 184 (10 
F. R. 8130). Paragraph (a) of §1364.112 of this amend¬ 
ment set forth the “maximum prices per case for Maine 
sardines,” and established a maximum “gross” price of 
$4.55 on sardines of the type sold to the Government. 
Paragraph (c) of §1364.112* dealt with “Sales to govern¬ 
mental agencies,” and provided that the “maximum price” 
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of sardines sold to the Government should be 97%% of 
the price established in paragraph (a), and “from the 
price thus computed there shall be deducted a cash dis¬ 
count of 1% percent if payment is made within 10 days” 
(10 F. R. at 8131). Sec. 1364.101 of MPR 184, which was 
not altered by Amendment 6, prohibited any canner from 
selling or delivering and any purchaser from purchasing 
or receiving sardines “at prices higher than those set 
forth” in § 1364.112 (7 F. R. 5715). 

Sec. 1364.112a of Amendment 6 was the Government 
price adjustment provision. 3 In substance, and insofor as 
here pertinent, it provided, in paragraph (f), that on sell¬ 
ers 7 applications and upon certain prescribed conditions— 
with all of which appellant complied—the price of sardines 
to the Government during the period here, involved should 
be so adjusted at the end of the period as to enable each 
seller-applicant to “realize 25 cents over his ‘average total 
cost 7 for each case of Maine sardines delivered” to the 
Government within such period. Paragraph (b) of 
§ 1364.112a, like § 1364.101, further provided that seller- 
applicants could not receive, and the Government could not 
pay, prices higher than the “maximum” prices prescribed 
in the regulation “unless and until an order authorizing a 
higher price has been issued 77 (10 F. R. at 8131-8132). 

Sec. 1364.112a contains no provision for a cash dis¬ 
count or for any other discount of any kind on adjusted 
prices allowed on sales to the Government. Every ad- 


3 10 F. R. at 8131-8132. In order to avoid any confusion which might 
result from the similarity of the numbering of the sections and the 
lettering of some of their paragraphs, we invite special attention 
to the fact that §§ 1364.112 and 1364.112a are distinct and different. 
Sec. 1364.112 is amended “Appendix A” to MPR 184, and is the 
section which established the interim unadjusted prices hereinafter 
referred to. Sec. 1364.112a, the Government price adjustment pro¬ 
vision, is an entirely new addition to the regulation. As will later 
appear, it was under § 1364.112a—not § 1364.112—that appellant 
was granted the adjusted price finally determined to be payable to 
appellant by appellee. 
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justed price granted under the section has been specifically- 
designated as a “net” price (Interrogatories 5, 8, 10, 41, 
42, R. 6, 7, 11, 12, 19, 22; Exhibit 7, Joint App. 17A; Ex¬ 
hibits 24, 27, R. 79, 82), and the purpose of the section was 
to guarantee to canners their normal prewar profit of 25^ 
per case on their sales of sardines to the Government 
{Peacock Canning Co. v. Turney, supra, 168 F. 2d at 1021- 
1023; Exhibit 7, Items 7, Joint App. 17A, 19A; Exhibit 11, 
Joint App. 22A; Exhibit 17, Joint App. 24A; Exhibit 22, 
Joint App. 27A; Exhibit 23, Joint App. 28A). 

Appellant’s offer to sell sardines to appellee, which, as 
previously stated, was prepared and furnished by appel¬ 
lee, contained the following provisions: 

“2. PRICES : The price to be paid to Contractor 
for fish delivered to CCC hereunder shall be as fol¬ 
lows: 

“(a) The ceiling price for the appropriate species, 
can size, pack and grade as established by the Office 
of Price Administration for sales to governmental 
agencies in effect on the date of delivery. If, at any 
time, during the life of the Contract, there ceases to 
be a ceiling price for the appropriate species, the 
last applicable ceiling price shall be the purchase price 
for the Contractor’s pack delivered thereafter in ac¬ 
cordance with paragraph 1 above. 

“(b) From the price determined pursuant to (a) 
above there shall be deducted any cash discount es¬ 
tablished by the Office of Price Administration ap¬ 
plicable to sales to governmental agencies. Such cash 
discounts shall be deducted by the CCC for payment 
by check dated within the time specified after the 
date of receipt, by the designated regional finance 
office of the War Food Administration, of a properly 
executed and documented claim .” 4 


4 The language quoted is from numbered paragraph 2 of Form 
PBT-401 (Exhibit 2, Joint App. 13A). By reference, Form PBT- 
401 was incorporated in appellant's offer (Exhibit 1, Joint App. 
11 A), which provided, in numbered paragraph 1, that “The price 
to be paid Contractor for fish delivered to CCC hereunder shall be 
as set forth in Form PBT-401.” 
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Promptly after the issuance of Amendment 6 to MPR 
184, appellant applied to OPA under § 1364.112a for a 
price adjustment on appellant’s subsequent sales of sar¬ 
dines to the Government (Complaint, Paragraph 6, and 
Answer, Paragraph 2, Joint App. 3A, 6A); and a few 
days later appellant and appellee executed a document, 
prepared and furnished by appellee, which amended the 
above quoted price provision of appellant’s offer by de¬ 
leting paragraph 2 (a) and substituting a provision that 
the price to be paid to appellant for sardines delivered 
under its offer should be: 

“The ceiling price on the date of this request for 
an amendment for the appropriate species, can size, 
pack, and grade as established by the Office of Price 
Administration for sales to governmental agencies. 
If the Contractor has applied or will apply within 
five days after the date of this request for an amend¬ 
ment, for an adjustment in accordance with Section 
1364.112a of Maximum Price Regulation No. 184 of 
the Office of Price Administration, the price payable 
to the Contractor shall be the maximum ceiling price 
as adjusted by the Office of Price Administration in 
acting upon such application. CCC will make interim 
payment of the maximum ceiling price effective on the 
date of this request for an amendment, provided the 
Contractor has fully complied with the provisions of 
the Contract and will make final payment upon proof 
submitted by the Contractor as to the action taken by 
the Office of Price Administration upon his applica¬ 
tion. * * * 

“Provided that the prices listed above are subject 
to discounts applicable to sales to Government Agen¬ 
cies. ’ ’ Exhibit 4, Joint App. 15A-17A. 

The “ceiling” prices which the amended agreement thus 
established as applicable to appellant’s sales if appellant 
were not granted an adjusted price, and as the measure 
of appellee’s “interim payment” on appellant’s “price as 
adjusted” if appellant were granted an adjusted price, 
were those fixed by § 1364.112 (c) of MPR 184, Amend- 
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ment 6 (supra, pp. 4-5), and are hereinafter referred to as 
appellant’s interim unadjusted prices. There were two 
such prices. One was appellant’s interim unadjusted gross 
price, which applied if payment were not made within the 
ten-day cash discount period prescribed in § 1364.112 (c). 
The other was appellant’s interim unadjusted net price, 
which applied if payment were made within such period, 
and was computed by deducting a 1*4% cash discount from 
appellant’s interim unadjusted gross price. 

Under the parties’ agreement amended as stated, and 
during the period to which the amended agreement applied 
—namely, July 2, 1945, to March 31, 1946—appellant sold 
and delivered to appellee from time to time a total of 
205,138 cases of sardines. The interim unadjusted gross 
price of such sardines was $934,712. But since appellee’s 
interim payments for appellant’s deliveries were made 
within the ten-dav cash discount period referred to in 
§ 1364.112 (c), appellee was not required by its contract, 
or permitted by OPA’s price regulation, to pay appellant 
that amount. On the contrary, under §§ 1364.101,1364.112 
(c) and 1364.112a (b) of OPA’s regulation, the parties 
were required to, and did, deduct from appellant’s interim 
unadjusted gross price a 1 *4% cash discount of $14,020 
in determining the amount of appellee’s “interim payment 
of the maximum ceiling price” payable under the parties’ 
agreement. Accordingly, appellee made to appellant in¬ 
terim payment in the amount of appellant’s interim unad¬ 
justed net price, namely, $920,691, being the maximum 
price and amount which appellee could then lawfully pay 
appellant for its sardines and which appellant could then 
lawfully receive. 5 


•' Complaint, Paragraph 7. and Answer, Paragraph 3, Joint App. 
3A. 6A; Interrogatories 14-16, Joint App. 9A-10A: MPR 184, 
§ 1364.101, 7 F. R. 5715; MPR 184, Amendment 6, §§ 1364.112 (c), 
1364.112a (b), 10 F. R. at 8131-8132. It may be added that we 
speak in terms of appellant’s total interim unadjusted prices because 
its interim unadjusted prices per case have no pertinent significance 
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Some five months after appellant had completed delivery 
of the sardines sold under its amended agreement with 
appellee, OPA, on September 5, 1946, interpreted § 
1364.112a, the Government price adjustment provision of 
MPR 184, Amendment 6, in a manner which appellant be¬ 
lieved to be erroneous, and denied appellant’s application 
for a price adjustment on appellant’s sales to appellee. 
After vainly protesting OPA’s action informally, appel¬ 
lant timely filed a formal protest. This was denied by 
OPA’s then successor, the Director of the Division of 
Liquidation. Appellant thereupon appealed to the Emer¬ 
gency Court of Appeals, which sustained appellant’s inter¬ 
pretation of § 1364.112a and reversed OPA and the Direc¬ 
tor. The Court held that the “whole purpose” and 
“agreed goal” of § 1364.112a was to “assure” canners 
“a net profit of 25^ per case” on their sales of sardines 
to the Government, and that OPA and the Director had 
acted “improperly and unreasonably” in so interpreting 
the section as to deny appellant a price adjustment suffi¬ 
cient to yield it such profit. Peacock Canning Co. v. Tur¬ 
ney, supra, 168 F. 2d at 1021-1023. 

The case was accordingly remanded to the Director, 
who, on August 13, 1948, found that appellant’s “ ‘Aver¬ 
age total cost’ computed pursuant to formula set forth in 
section 1364.112a of MPR 184, Amendment 6,” was $4.5143 
per case, and that to enable appellant to receive its 25^ 
“Guaranteed profit per case,” appellant was entitled to 
a price equalling the sum of such cost and profit (Exhibit 
7, Items 7, 8, 9, Joint App. 19A). The Director therefore 
entered an order providing that appellant’s adjusted price 
on the sardines here in question “shall be $4.7643 per 


and its interim unadjusted average prices per case do not cor¬ 
respond to any prices specified in § 1364.112. This is due to the 
fact that on some of its sales to appellee appellant’s interim un¬ 
adjusted prices reflected the 30£ per case differential provided for 
in footnote 1 to § 1364.112 fa). The differential, however, has no 
bearing on the question at issue. 
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case (net)” (Exhibit 7, Joint App. 18A; Complaint, Para¬ 
graph 9, and Answer, Paragraph 4, Joint App. 4A, 7A; 
Interrogatories 5, 6, R. 6, 19). The order thus established 
$977,339, net, as the total adjusted price of the 205,138 
cases of sardines which appellant sold to appellee. Having 
previously received from appellee interim payments of 
$920,691, however, the additional sum to which appellant 
became entitled by virtue of the Director’s price adjust¬ 
ment order was the difference between appellant’s total 
adjusted net price and appellee’s interim payments, name^- 
lv, $56,648. On August 19, 1948, appellant filed with ap¬ 
pellee a properly authenticated claim or voucher for that 
amount (Exhibit 8, Joint App. 20A; Complaint, Paragraph 
10, and Answer, Paragraph 5, Joint App. 5A, 7A; Inter¬ 
rogatories 14, 15, 18, 19 (b), 20, 22, 24, 26, Joint App. 9A, 
10A, R.8,9,20). 

Thereafter, appellant’s claim having remained unpaid 
for several weeks, appellant’s attorneys telephoned one of 
appellee’s attorneys and inquired why the claim had not 
been paid. Appellee’s attorney replied that a question 
had been raised as to whether or not appellee was entitled 
to a l 1 / 4% cash discount on appellant’s adjusted price, and 
that payment was being withheld pending appellee’s de¬ 
termination of the matter. Appellant’s attorneys protested 
the delay, and informed appellee’s attorney that, in their 
opinion, appellant’s adjusted price was not subject to dis¬ 
count and its claim should be paid in full. On or about 
November 5. 1948, however—78 days after appellant’s 
voucher had been filed—appellee determined the matter 
adversely to appellant, deducted from appellant’s claim 
$14,020.69, representing the cash discount taken by appel¬ 
lee on appellant’s interim unadjusted gross price, and for¬ 
warded to appellant a check for $42,627.31 in payment of 
the balance of appellant’s claim (Complaint, Paragraph 11, 
and Answer, Paragraph 6, Joint App. 5A, 7A; Interroga¬ 
tories 19 (b), (c), R. 8, 20). This check was accompanied 
by both a letter (Exhibit 9, R. 56), and a Notice of Sus- 
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pension (Exhibit 10, Joint App. 21A), each of which stated 
that the payment made to appellant was “without preju¬ 
dice to your legal rights” to seek recovery of the “dis¬ 
count withheld.” Appellant thereupon brought this ac¬ 
tion to recover such discount, together with interest and 
costs. 0 

After the filing of appellee’s answer, both appellant and 
appellee moved for summary judgment (Joint App. 8A, 
9A). By a final judgment and order (Joint App. 31A), 
the court below denied appellant’s motion and granted 
the motion of appellee. This appeal is from that judgment 
and order (Joint App. 32A). 

STATEMENT OF POINTS 

1. Appellant was entitled to payment in full of its ad¬ 
justed net price. 

2. In paying appellant’s adjusted net price, appellee 
was not entitled to deduct therefrom the amount of the 


6 Since appellee has not claimed in its answer, or otherwise, im¬ 
munity from interest or costs, we assume that it concedes liability 
for those items if appellant is entitled to recover. It may be noted, 
however, that Congress was expressly requested to grant appellee 
“immunity from imposition of court costs, fees, and charges, and 
exemption from allowance of interest on claims and judgments” 
(Senate Rep. No. 1022, 80th Cong., 2nd Sess. (1948) 11), and, as 
originally introduced, the bill to incorporate appellee provided 
accordingly (S. 1322, 80th Cong. 2nd Sess. § 4 (e); 94 Cong. Rec. 
4755, 4762). Congress, however, declined this request, struck the 
provision referred to and gave appellee immunity only from “attach¬ 
ment, injunction, garnishment, or other similar process” and “the 
rights, privileges, and immunities of the United States with respect 
to the right to priority of payment with respect to debts due from 
insolvent, deceased, or bankrupt debtors” (62 Stat. 1070, 15 U. S. C. 
§ 714b (c), (e)). In the circumstances, appellee’s liability for in¬ 
terests and costs is clear. Reconstruction Finance Corp. v. J. G. 
Menihan Corp., 312 U. S. 81, 85 (1941); Keifer & Keifer V. Recon¬ 
struction Finance Corp., 306 U. S. 381, 390 (1939); Federal Land 
Bank v. Priddy, 295 U. S. 229, 235-237 (1935); Stanley W. Fergu¬ 
son, Inc. v. Commodity Credit Corp., 65 F. Supp. 261, 265 (D. Mass., 
1946), affirmed 161 F. 2d 540. 
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cash discount which it had previously deducted from ap¬ 
pellant’s interim unadjusted gross price. 

i 

3. Appellee’s motion for summary judgment should 
have been denied, and appellant’s motion for summary 
judgment should have been granted. 

SUMMARY OF ARGUMENT 

Appellee concedes that appellant’s adjusted net price 
was not subject to discount. It claims, however, that it 
was entitled to deduct from such price the cash discount 
applicable to appellant’s interim unadjusted gross price. 

This claim is refuted by the parties’ agreement, by 
OPA’s order granting appellant an adjusted net price, 
and by the price regulation under which such order was 
entered. 

The parties’ agreement, which was prepared by appel¬ 
lee, provided that if appellant were granted an adjusted 
price, appellee would pay appellant that price ., subject 
only to such discounts, if any, as OPA might make ap¬ 
plicable thereto. OPA made no discounts applicable to 
appellant’s adjusted price, as appellee concedes. And 
neither the parties’ agreement nor OPA authorized appel¬ 
lee to deduct from appellant’s adjusted price the discount 
applicable to appellant’s interim unadjusted gross price. 
The agreement left the matter of discounts to OPA. In 
its price regulation OPA made interim unadjusted gross 
prices subject to discount, but it did not provide for the 
discounting of adjusted prices. On the contrary, OPA 
carefully and explicitly negatived the reduction of ad¬ 
justed prices by any discount of any kind by specifically 
providing in every price adjustment order issued under the 
regulation that the price established by such order was a 
“net” price. This means a price payable in full, free of 
all discounts, charges and deductions of any kind. 
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The purpose of appellee’s agreement with appellant and 
of the Government price adjustment provision of OPA’s 
price regulation was to guarantee to canners their normal 
prewar profit of 25^ per case on sardines sold to the Gov¬ 
ernment. This purpose would be defeated if adjusted 
prices could be reduced by the cash discount applicable 
to interim unadjusted gross prices. 

Appellee’s contentions in support of its position find a 
short and complete answer in appellee’s own admission 
that appellant’s adjusted net price is not subject to dis¬ 
count, and in the rule that it is a legal impossibility for 
the Government to have at the same time two contracts 
for the same work at different prices. 

In addition, the parties’ agreement specifically requires 
appellee to pay appellant its adjusted price, and it permits 
appellee to take credit for no more than the amount of 
its actual payments thereon. The agreement does not 
provide that in paying appellant its adjusted price, ap¬ 
pellee shall be entitled to credit for the interim unadjusted 
gross price claimed by appellee to have been “satisfied” 
by its interim payments to appellant pending OPA’s issu¬ 
ance of appellant’s price adjustment order. 

Appellee’s interim payments did not, in fact, “satisfy” 
any “price” whatever, because appellant’s interim unad¬ 
justed price lost all standing as a “price” when appellant 
was granted an adjusted price. 

Even if appellee’s interim payments may be said to 
have “satisfied” an interim price, they did not satisfy 
appellant’s interim unadjusted gross price, because appel¬ 
lee never became liable for, and did not pay, that price. 
The price “satisfied” by such payments was appellant’s 
interim unadjusted net price, and appellee has been cred¬ 
ited in full with its payment of that amount 

To allow appellant to recover would not “divest” ap¬ 
pellee of any discount “earned” by appellee as a result 
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of its interim payments of appellant’s interim unadjusted 
price. As heretofore stated, appellant’s interim price lost 
all standing as a “price” when OPA granted appellant 
an adjusted price. Furthermore, since appellee promised 
to pay appellant its adjusted price, if appellee “earned” 
a discount by its interim payments it did so only provis¬ 
ionally and conditionally. And its right to such discount 
was terminated when appellant was granted an adjusted 
net price payable in full and not subject to discount. 

There is nothing in the history or language of OPA’s 
price regulation, or in the opinion in Peacock Canning Co. 
v. Turney, 168 F. 2nd 1019 (Em. Ct. App., 1948), which 
supports appellee’s contention that the purpose of the 
regulation was to allow canners a profit of 25^ per case 
“less conventional discounts.” There is no such thing 
as a “profit less a discount;” and a discount based and 
computed on one price, but deducted from another, is not 
a “conventional” discount. The profit guaranteed to can¬ 
ners by the Government price adjustment provision of 
OPA’s regulation was a profit over and above, and after 
deducting, discounts—a clear net profit of 25^ per case. 
And this profit was guaranteed to all canners alike. Under 
appellee’s view of its agreement and of OPA’s price regu¬ 
lation, however, no canner granted an adjusted price 
higher than his interim unadjusted price would receive 
25^ per case profit; each would receive substantially less, 
each would receive a different profit, and some canners 
might receive no further payment whatever from appellee. 

If appellee’s agreement with appellant is subject to the 
construction for which appellee contends, the agreement is 
both misleading and ambiguous. Its discount provisions 
are rendered repugnant to its provision that appellee is to 
pay appellant’s price as adjusted. Appellee is relieved 
of an obligation well within the scope and spirit of agree¬ 
ment, and the purpose of both the agreement and the Gov¬ 
ernment price adjustment provision of OPA’s price regu- 
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lation is frustrated. Appellee’s interpretation of the 
agreement should therefore be rejected. The agreement 
should be so construed as to accomplish its remedial pur¬ 
pose of guaranteeing appellant a profit of 251 per case 
on its sales to appellee, and since the agreement was pre¬ 
pared by appellee, all doubt as to its meaning should be 
resolved in favor of appellant. 

ARGUMENT 

As we understand, appellant and appellee agree that 
there is no dispute as to the facts, and that the case is ap¬ 
propriate for disposition on motion for summary judg¬ 
ment. They agree, too, that if appellant is entitled to re¬ 
cover, it is also entitled to interest and costs {supra, note 

6, p. 11). 

The parties further agree—and this we wish to empha¬ 
size—that appellant’s adjusted net price is not subject to 
discount. The discount claimed by appellee, and deducted 
from appellant’s adjusted net price, is not 1*4% of that 
price, but 1*4% of appellant’s interim unadjusted gross 
price. 7 As appellee said in its Statement of Points and 
Authorities below, the discount “was never applied to the 
adjusted price.” “The discount is not an ingredient, ele¬ 
ment, constituent, or factor in the adjusted price,” which 
“is not open to collateral attack in this suit,” and on 
which “no cash discount has been claimed or taken.” 

The sole question at issue then, is whether appellee, in 
making final payment to appellant of the adjusted net 
price allowed appellant by OP A, is entitled to deduct from 
that price a discount based on appellant’s interim unad¬ 
justed gross price. We submit that it is not. 


7 Appellant's total interim unadjusted gross price was $934,712. 
Its total adjusted net price was $977,339. The cash discount of 
$14,020.69 deducted by appellee from the latter price is V/ 2 % of 
the former. 
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The parties’ amended agreement provided that if ap¬ 
pellant’s price were adjusted on application to OPA “for 
an adjustment in accordance with Section 1364.112a • * • 
the price payable to the Contractor [appellant] shall be 
the maximum ceiling price as adjusted” by OPA (Exhibit 
4, Joint App. 16A). The agreement further provided that 
pending OPA’s action on appellant’s application for an 
adjusted price, appellee would “make interim payment of 
the maximum ceiling price effective on the date” on which 
appellant requested that its agreement with appellee be 
amended, namely, July 10, 1945,® and would “make final 
payment” upon proof of OPA’s action on appellant’s price 
adjustment application {ibid.). 

Certainly there can be no doubt about the meaning of 
these provisions. They obligated appellee to pay appel¬ 
lant its “price as adjusted” if appellant were granted an 
adjusted price, and to do so by installments, i.e., by “in¬ 
terim” payments and a “final payment.” The interim 
payments were to be made pending the issuance by OPA 
of an order allowing appellant an adjusted price, and 
were to be in the amount of the maximum price which ap¬ 
pellant could lawfully receive and appellee could lawfully 
pay under $ 1364.112 (c) of MPR 184, Amendment 6. 
Final payment was to be made upon proof of appellant’s 
adjusted price, and was to be in the amount of the differ¬ 
ence between such price and the amount of appellee’s in¬ 
terim payments. 

Nothing in the agreement provides that appellant’s ad¬ 
justed price should be subject to discount, or that there 
should be deducted from that price or from appellee’s 
final payment of that price the discount applicable to ap- 


8 The maximum ceiling prices effective on July 10, 1945, on sales 
of rardines to the Government were those specified in § 1364.112 (c) 
of MPR 184, Amendment 6, which was issued and became effective 
on June 29, 1945 (10 F. R. at 8132), and remained in effect until 
August 28, 1946 (11 F. R. 9441). See supra, pp. 4-5. 
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pellant’s interim unadjusted gross price as fixed by § 
1364.112 (c). 

With respect to discounts, the parties’ agreement con¬ 
tained two provisions. One stated that * ‘From the price 
determined pursuant to” the agreement “there shall be 
deducted any cash discount established by the Office of 
Price Administration applicable to sales to governmental 
agencies” (Paragraph 2 (b), Exhibit 2, Joint App. 13 A- 
14A). The other provided that the “prices listed” in 
the agreement should be “subject to discounts applicable 
to sales to Government agencies” (Exhibit 4, Joint App. 
17A). Plainly, these provisions do not mean that the price 
finally determined to be payable to appellant—i.e., the in¬ 
terim unadjusted price fixed by $ 1364.112 (c), or appel¬ 
lant’s adjusted price, as the case might be—should be 
subject to any discount which OP A might make applicable 
to awy price. They mean that the price finally determined 
to be payable to appellant should be subject to such dis¬ 
count, if any, as OPA might make applicable to that price. 
And the price finally determined to be payable to appel¬ 
lant was not a price fixed by § 1364.112 (c), but an ad¬ 
justed net price granted under $ 1364.112a, to which, as 
appellee concedes, OPA made no discount applicable. The 
only discount for which OPA provided was the discount 
referred to in $ 1364.112 (c), and it was specifically limited 
to “gross” prices computed under that section;* the dis¬ 
count had no application whatever to adjusted prices 
granted under § 1364.112a. 


0 Paragraph (a) of § 1364.112 states that the “maximum prices” 
set forth in such paragraph “are gross prices,” and paragraph (c) 
of § 1364.112 provides that “The maximum price for sales of canned 
Maine sardines to any procurement agency of * # * the War 
Food Administration * * * shall be 97*4 percent of the prices 
established in paragraph (a) of this section; from the price thus 
computed there shall be deducted a cash discount of Vfa percent if 
payment is made within 10 days * * *.” 10 F. R. at 8131; italics 
supplied. 
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If it had been the intention of OPA or of appellee to 
permit the reduction of appellant’s adjusted price by the 
discount applicable to appellant’s interim unadjusted gross 
price, it would have been a simple matter for OPA or 
appellee to have provided accordingly. For OPA drafted 
the price regulation, and appellee drafted its agreement 
with appellant. Both the regulation and the agreement 
refer to discounts, but neither provides that adjusted prices 
are subject to discount or may be reduced by the discount 
applicable to interim unadjusted gross prices. Appellee, 
in drafting its agreement, left the matter of discounts to 
OPA; and OPA not only made no discount applicable to 
adjusted prices in its price regulation, it carefully and 
explicitly negatived the reduction of such prices by any 
discount of any kind by specifically providing in every price 
adjustment order issued under § 1364.112a that the ad¬ 
justed price established by such order was a 44 net” price 
(supra, pp. 5-6). And that, of course, means a price payable 
in full, free of all discounts, charges and deductions of any 
kind. Coldicott v. W. C. & A. N. Miller Development Co., 
47 A. 2d 518, 520 (D. C. Mun. App., 1946); Schneidau v. 
Manley, 131 Conn. 285, 39 A. 2d 885, 888 (1944); Scott 
v. Hartley , 126 Ind. 239. 25 N. E. S26, 828 (1890); Aspegren 
& Co., 5 Comp. Gen. 739 (1926). 

The reason why neither appellee’s agreement with ap¬ 
pellant nor OPA’s price regulation subjected adjusted 
prices to discount is obvious. The agreement and the reg¬ 
ulation were in pari materia. Fisk Rubber Co. v. Muller, 
42 App. D. C. 49, 51 (1914). The purpose of the agreement 
was to implement the regulation by providing for the pay¬ 
ment by appellee of such adjusted prices as might be 
granted under the regulation. And the “whole purpose” 
and “agreed goal” of § 1364.112a, the Government price 
adjustment provision of the regulation, was to guarantee 
to canners their normal prewar margin “of a net profit of 
25^ per case” on sardines sold to the Government. Pea¬ 
cock Canning Co. v. Turney, supra, 168 F. 2d at 1021-1022. 
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The Government price adjustment provision itself express¬ 
ly provided in this connection that a canner’s “adjustment 
shall be sufficient so that the applicant will realize 25 cents 
over his ‘average total cost’ for each case of Maine sar¬ 
dines” sold to appellee (§ 1364.112a (f), (1), MPR 184, 
Amendment 6,10 F. R. at 8132). In its Statement of Con¬ 
siderations accompanying the regulation, OPA pointed out 
that since the Government was taking 80 per cent of the 
Maine sardine pack, the “earnings position” of the canners 
“will depend almost entirely on the margin which they 
receive on the Government pack. Twenty-five cents per 
case is the historic margin at which the * * • pack used 
by the [Government] was produced in peace time,” and 
the “adjustment provision permits adjustment to be made 
• • * sufficient so that each company receives 25 cents per 
case over its own characteristic costs” (Exhibit 11, Joint 
App. 23A). 

The manifest purpose of the Government price adjust¬ 
ment provision was further emphasized by OPA and its 
successor- in their opinions in appellant’s formal protest 
proceeding, in which it was said that the “peacetime mar¬ 
gin” of 25tf per case profit referred to in OPA’s Statement 
of Considerations was computed by dividing the Maine 
sardine industry’s 1936-1939 “profits” by its 1936-1939 
production, and “Thus the effect of the adjustment pro¬ 
vision was to guarantee every packer the average industry 
margin on prewar sales” (Exhibits 22, 23, Joint App. 27A, 
28A). That this was precisely what § 1364.112a was in¬ 
tended to do is also attested by appellee’s own representa¬ 
tives’ understanding of the directive given to OPA by the 
Office of Economic Stabilization, namely, to include in 
MPR 184, Amendment 6, a price adjustment provision 
which would allow canners “a profit of not less than 25^ 
per case over and above all costs” on their sales of sar¬ 
dines to the Government (Exhibit 17, Joint App. 24A, 
26A). And the Director of the Division of Liquidation, 
in entering appellant’s price adjustment order, specifically 
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referred to such profit as appellant’s “Guaranteed profit 
per case” (Exhibit 7, Item 7, Joint App. 19A), and to 
insure its full realization by appellant, designated appel¬ 
lant’s adjusted price as a “net” price. 

Obviously, a “profit of 25< per case” is not a profit of 
25^ per case if it is reduced by a discount. The disallow¬ 
ance of any part of appellant’s claim to payment in full 
of its adjusted net price—on any ground, in any amount 
and on whatever basis computed—is equivalent to discount¬ 
ing that price, which appellee concedes is not subject to 
discount, and will deprive appellant of a substantial part 
of the 25^ per case profit which it was guaranteed by OPA’s 
price regulation, by the price adjustment order entered 
pursuant to the regulation and by appellant’s amended 
agreement with appellee. 10 

It follows, we submit, that appellant’s adjusted net price 
may not be diminished by the discount which appellee was 
allowed on appellant’s interim unadjusted gross price— 
a conclusion in which we are fortified by appellee’s first 
interpretation of its amended agreement with appellant. 
For appellee had identical agreements with all canners of 
Maine sardines, and it paid in full, without claiming a 
discount, the very first voucher submitted to it pursuant 
to a price adjustment order entered under § 1364.112a, 
namely, the voucher of Holmes Packing Corporation. 11 


10 On its sales of 205,138 cases at a profit of 25<£ per case, appel¬ 
lant was entitled to a price which would yield it a profit of $51,284. 
If this amount is reduced by the cash discount of $14,020 claimed 
and withheld by appellee, appellant’s guaranteed profit will be cut 
by approximately 27.3% to $37,264, or 18.165^ per case. 

11 Exhibits 24, 25, 26, R. 79-81; Interrogatories 1, 2, 3, 8, 27-33, 
41, 42, 43, R. 5, 6, 9, 10, 11, 12, 18, 19, 20, 21, 22, 23; Affidavit of 
Elmer F. Kruse, verified October 14, 1949 (R. 92). Four canners 
were granted adjusted prices. Holmes, B. H. Wilson Fisheries, Sea¬ 
board Packing Corporation and appellant. The prices allowed to 
Wilson, Seaboard and appellant were discounted, and Seaboard and 
appellant sued. Seaboard’s suit is pending in the court below on 
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In support of the position which it now takes, appellee, 
as we understand, makes three principal contentions. It 
says: 

First, by its interim payments appellee ‘‘satisfied” ap¬ 
pellant’s interim unadjusted gross price. In computing 
the amount of its final payment to appellant, appellee was 
therefore entitled to deduct from appellant’s adjusted 
price the full amount of the interim unadjusted gross 
price which appellee had “satisfied” (see Answer, Para¬ 
graph 3, Joint App. 6A). 

Second, by its prompt interim payments of appellant’s 
interim unadjusted gross price, appellee “earned” the dis¬ 
count in question and may not be divested of it (see An¬ 
swer, Paragraph 4, Joint App. 7A). 

Third, the purpose of the Government price adjustment 
provision of MPR 184, Amendment 6, was to enable sardine 
canners to realize the industry’s normal prewar profit per 
case, “less conventional discounts, and it was so recited 
in the regulation.” The regulation and the parties’ agree¬ 
ment must therefore be construed to permit appellee to 
reduce appellant’s adjusted price by the discount applicable 
to appellant’s interim unadjusted gross price (see Answer, 
Paragraph 9, Joint App. 8A). 

It seems to us that each of these contentions finds a 
short but complete answer both in appellee’s admission 
that appellant’s adjusted price is not subject to discount, 
and in the rule that “it is a legal impossibility for the 
Government and a contractor to have at the same time two 
contracts for the same work, at different prices.” Wimters 
v. United States, 84 F. Supp. 756, 760 (Ct. Cl., 1949), cert. 


stipulation to abide the Court’s decision in this case. After appel¬ 
lant’s and Seaboard’s suits were filed, Wilson reclaimed from ap¬ 
pellee the discount deducted from its price, and appellee, asserting 
that it had failed to discount Holmes’ price by “oversight,” re¬ 
claimed from Holmes. Appellee has denied liability to Wilson, and 
Holmes has denied liability to appellee. 
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denied December 19, 1949, 18 L. W. 3192; United States 
v. Lamont, 155 U. S. 303, 309-310 (1894); Parish v. United 
States , 8 Wall. 489, 19 L. ed. 472 (1869). For it is self- 
evident that if appellant’s adjusted price is not paid in full, 
it is being discounted —$963,318, the amount which appellee 
has paid appellant, 12 simply does not equal $977,339, the 
amount of appellant’s adjusted price. And since appellee 
contracted with appellant to pay appellant its adjusted 
jirice, it is legally impossible for appellee also to have with 
appellant an agreement to pay it a lower price. 

On these grounds alone, therefore, appellee’s conten¬ 
tions should be rejected. There are, however, additional 
answers to each of appellee’s arguments. 

Contrary to appellee’s first contention, there is nothing 
whatever in its agreement with appellant which provides, 
or which may be construed to provide, that in making 
“final payment” to appellant, appellee was entitled to 
deduct from appellant’s adjusted price the amount of 
appellant’s interim unadjusted gross price which appellee 
claims to have “satisfied” by its'interim payments. 

Appellant’s interim unadjusted gross price was $934,712. 
But that was not the amount of appellee’s interim pay¬ 
ments. In making such payments, appellee properly de¬ 
ducted from appellant’s interim unadjusted gross price 
a 1M>% cash discount of $14,020, and paid appellant the 
remaining 98*4%, or $920,691. For the latter amount— 
the total of appellee’s interim payments—appellant al¬ 
lowed appellee full credit on appellant’s adjusted price 
(Exhibit 8, Joint App. 20A). And that is all the credit 
appellee was entitled to receive under its agreement with 
appellant. For the agreement does not provide that in 
making final payment of appellant’s adjusted price, appel- 


12 This amount, $963,318, is the sum of appellee’s interim pay¬ 
ments of $920,691 and its so-called “final payment” of $42,627, the 
figures being: rounded out to the nearest dollar. 
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lee is to be credited with the interim unadjusted price 
“satisfied” by its interim payments. On the contrary, the 
parties’ agreement very clearly provides that if appellant 
were granted an adjusted price by OPA, the “price to be 
paid” (Exhibit 1, Paragraph 1, Joint App. 12A; Exhibit 
2, Paragraph 2, Joint App. 13A), “the price payable,” to 
appellant “shall be” appellant’s “price as adjusted” (Ex¬ 
hibit 4, Joint App. 16A). Appellant was granted an ad¬ 
justed price, an adjusted net price which appellee concedes 
was not subject to discount, and appellee’s obligation to 
pay that price can be discharged only by payment in fact 
and in full. 

In addition to this, appellee did not, by its interim pay¬ 
ments, “satisfy” any “price” whatever. Since appellant 
was allowed an adjusted price, its sardines were not sold 
at the interim unadjusted price which appellee promised 
to pay pending OPA’s action on appellant’s price adjust¬ 
ment application (Exhibit 4, Joint App. 16A). They were 
sold at appellant’s adjusted price. That being true, when 
appellant’s price adjustment order was granted, its interim 
unadjusted price was superseded by its adjusted price and 
lost all character, standing and effect as a “price.” It 
then became merely the standard by which appellee’s in¬ 
terim payments had been measured; and the interim pay¬ 
ments were themselves automatically and necessarily con¬ 
verted from payments of appellant’s interim unadjusted 
price to payments on appellant’s adjusted price. Appellee 
is therefore entitled to credit only for the interim payments 
which it actually made. It is not entitled to credit for a 
“price” which its payments neither paid nor “satisfied,” 
and at which appellant’s sardines were not sold. 

Furthermore, if it may be said that appellee’s interim 
payments “satisfied” any “price” at all, they did not sat¬ 
isfy appellant’s interim unadjusted gross price, because ap¬ 
pellee was never obligated to pay that price. Appellant’s 
interim unadjusted prices on sardines sold to the Govern- 
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ment were fixed by paragraphs (a) and (c) of § 1364.112. 
Paragraph (a) stated that the prices there set forth were 
“gross prices.” Paragraph (c) provided that the “maxi¬ 
mum price” of sardines sold to the Government “shall be 
9714 percent of the price established in paragraph (a),” 
and “from the price thus computed there shall he deducted 
a cash discount of 1 Ms percent if payment is made within 
ten days” (10 F. R. at 8131, italics supplied). And both 
§ 1364.101 of MPR 184 (7 F. R. 5715), and § 1364.112a (b) 
of Amendment 6 to MPR 184 (10 F. R. at 8131-8132), pro¬ 
hibited appellee from paying and appellant from accepting 
prices higher than the “maximum price” set forth in the 
regulation “unless and until an order authorizing a higher 
price has been issued.” Hence, the “maximum price” of 
sardines sold to the Government depended upon whether 
payment was or was not made within the ten-day discount 
period referred to in § 1364.112 (c). If it was so made, 
effect was required to be given to the prescribed 1^4% 
cash discount in determining the applicable “maximum 
price.” As stated by OP A in one of its opinions in appel¬ 
lant’s formal protest proceeding, “Paragraph (c) [of 
§ 1364.112, MPR 184] both before and after Amendment 
6 provided that for sales to specified governmental pro¬ 
curement agencies the maocimum price should be 97M>% 
of the prices listed in paragraph (a) less a discount of 
l y 2 % for payment made within ten days of receipt of the 
claim” (Exhibit 23, Joint App. 28A, italics supplied; see 
also Exhibit 11, Joint App. 22A-23A). 

In the circumstances, when appellee made ten-day interim 
payment for appellant’s deliveries, appellant’s maximum 
price was not its interim unadjusted gross price of $934,712, 
but that price less a P/ 2 % cash discount of $14,020, or 
$920,691. And this last amount —not $934,712—is the 
amount which appellee itself computed as payable, and 
paid, under its agreement that pending OPA’s action on 
appellant’s price adjustment application, appellee would 
make to appellant interim payment of the “maximum ceil- 
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vng price” effective on July 10, 1945 (Exhibit 4, Joint 
App. 16A, italics supplied). It follows, we submit, that if 
appellee “satisfied” any “price” by its interim payments, 
the price so satisfied was not a price of $934,712, but a 
price of $920,691, with which it has been credited (Exhibit 
8, Joint App. 20A). Appellee did not and could not “sat¬ 
isfy” a higher price for which, because of its ten-day 
payments, it never became liable, could not legally have 
paid, and did not in fact pay. 

Appellee’s second contention is that to allow appellant 
to recover the discount in question would result in “divest¬ 
ing” appellee of a discount which it “earned” under 
§ 1364.112 (c) by ten-day payment of appellant’s interim 
unadjusted price. As we have just shown, however, when 
appellant was granted an adjusted price, its interim un¬ 
adjusted price lost all character, standing and effect as a 
“price,” and became merely the standard by which the 
amount of appellee’s interim payments on appellant’s ad¬ 
justed price had been measured. There is, therefore, no 
interim “price” on which a discount may be claimed to 
have been earned. 

In addition to this, to sustain appellee’s argument would 
be to rewrite the parties’ agreement. For the agreement 
provides that if appellant were granted an adjusted price, 
appellee would pay appellant that price—not that price 
less such discount as appellee might earn on appellant’s 
interim unadjusted gross price. Hence, if appellee may be 
said to have “earned” a discount at all by its interim 
payments of appellant’s interim unadjusted price, it did 
so only provisionally and conditionally, depending upon 
the price to which appellant was finally determined to be 
entitled. If appellant had not been granted an adjusted 
price, appellee’s obligation under its contract with appel¬ 
lant would have been completely discharged by its interim 
payment of appellant’s interim unadjusted net price, which 
reflected the discount in question. But when appellant was 
granted an adjusted price, its interim unadjusted price 
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ceased to be effective, and its adjusted price became the 
price at which its sardines were sold and which it was 
appellee’s duty to pay. Since that price was a “net” price 
payable in full and not subject to discount, appellee’s right 
to the discount provisionally and conditionally “earned” 
by payment of appellant’s interim unadjusted price was 
terminated, and the discount cannot be applied to reduce 
the amount of appellant’s adjusted price. 

Appellee’s final contention is that the purpose of the 
Government price adjustment provision was to enable 
canners to realize the industry’s normal prewar profit per 
case, “less conventional discounts, and it was so recited 
in the regulation” (Answer, Paragraph 9, Joint App. 8A). 
The regulation contains no such statement as that to which 

j 

appellee refers, and it was not the purpose of the regulation 
to subject to discounts of any hind the 25^ per case profit 
guaranteed to canners on their sales of sardines to the 
Government. 

The only reference made by MPR 1S4, Amendment 6, to 
what might be termed “conventional discounts” appears 
in paragraph (a) of $ 1364.112, and reads, “The prices 
set forth below * * * are gross prices and the canner must 
deduct therefrom his customary allowances, discounts, and 
differentials” (10 F. R. at 8131). But § 1364.112 has no 
application here. Sec. 1364.112a governs, and it contains 
no reference whatever to discounts of anv kind. What it 

i • 

does say is that the adjusted prices to be granted to appli¬ 
cants thereunder shall be sufficient to enable each applicant 
to realize 2«V per case over his costs (§ 1364.112a (f), (1), 
10 F. R. at 8132). Obviously, this means that an appli¬ 
cant’s price was to be so adjusted as to yield him a profit of 
25^ per case, which necessarily excludes the application of 
anv discounts of any kind to adjusted prices. For a 
seller’s costs include discounts allowed to purchasers, and a 
“profit” is not a profit if diminished by a discount. 
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In addition to the plain ianguage of the regulation, we 
point again to its history, which confirms beyond question 
that the purpose of the Government price adjustment pro¬ 
vision was to guarantee to canners their “historic margin” 
and “peace time earnings” of 25^ per case, and appellee’s 
own representatives so understood it {supra, pp. 18-20). 
We also point out that, contrary to the implication of 
appellee’s argument, there is nothing “conventional” about 
a discount based and computed on one price, but deducted 
from another. It is a highly anomalous reduction. 

In support of its contention as to the purpose of the 
Government price adjustment provision, appellee has re¬ 
ferred us only to the court’s statement in Peacock Cwmvng 
Co, v. Turney , supra, that the purpose of the provision 
was to enable canners “to realize the [Maine sardine] 
industry’s prewar normal profit of 25^ per case, less con¬ 
ventional discounts, and it was so recited in the regulation” 
(168 F. 2d at 1021). When read in its context, however, 
the statement quoted does not have the meaning attributed 
to it by appellee, namely, that the 25tf per case profit as¬ 
sured the Maine sardine industry by § 1364.112a was a 
profit before, and subject to reduction by, discounts—con¬ 
ventional or otherwise. So interpreted, the statement is 
deprived of all meaning, for profit is the difference between 
receipts and costs. Discounts allowed by a seller are not 
receipts; they are always deducted from sales in order to 
determine profits, and “profit * • * less conventional dis¬ 
counts,” if taken literally, is an obvious contradiction in 
terms. There is simply no such thing as a “profit less a 
discount,” as reference to any income tax return form or 
properly prepared profit and loss statement will promptly 
disclose. Further than this, in the case at bar we know 
that the peacetime margin of 25^ per case profit guaran¬ 
teed to canners on their sales to the Government was a 
profit over and above cash discounts. For OP A has ex¬ 
plicitly stated that the “peacetime margin referred to 
* • • was computed by dividing profits” by cases produced 
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(Exhibit 22, Joint App. 27 A, italics supplied), and OP A 
required the deduction of cash discounts from sales in 
determining both gross profit and net profit. 13 

Read as a whole, the court’s opinion in Peacock Camming 
Co. v. Turney makes it quite clear that the words “less 
conventional discounts” were a mere lapsus linguae, or a 
slip of the pen; that the word “less” was inadvertently 
substituted for “after deducting,” and that what the court 
actually meant by the statement in question was that the 
purpose of § 1364.112a was to enable the Maine sardine 
industry to realize, as it had realized before the war, 25tf 
per case profit after deducting conventional discounts. 
This is apparent from the court’s reference to what OPA 
“recited in the regulation.” For the regulation does not 
recite that adjusted prices should yield a profit of 25tf per 
case “less conventional discounts.” The statement to 
which the court obviously meant to refer was OPA’s state¬ 
ment in subparagraph (f) (1) of $ 1364.112a that a canner’s 
adjustment should be sufficient to enable him to realize 
25£ “over” his costs (10 F. R. at 8132), which amount, in 
OPA’s Statement of Considerations, was described as the 
industry’s “historic margin”, of “peacetime earnings” 
(Exhibit 11, Joint App. 23A). Our view as to what the 
court meant is further supported by its use in its opinion 
no less than six times of statements to the effect that the 
“agreed goal” and “whole purpose” of $ 1364.112a was 
to “assure” canners a “profit,” a “net profit,” of 25tf per 
ease. 

In addition to this, the immediate and explanatory con¬ 
text of the very statement upon which appellee relies makes 


13 See Items 1, 3, 8 and 14 on page 2, and Items 18 (c) and 19 on 
page 3 of OPA Form A attached to the affidavit of Joseph J. Smith, 
Jr., verified and filed October 7, 1949 (R. 87, 89, 91). Canners who 
applied for a price adjustment on their sales to the Government 
were required by § 1364.112a (e), (1), to file this Form in support 
of their applications (10 F. R. at 8132). 
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the court’s meaning perfectly clear. For restored to its 
context, the statement, with emphasis supplied, reads as 
follows: 

“We have seen that the War Food Administration 
had thought that, in order to secure an adequate supply 
for the armed forces, price control should be removed 
as to sardines sold the Government, in view of the fact 
that canners were losing money, that costs were rising 
and that a short crop threatened. 0. P. A. thought it 
best not to exempt sales of the product to the Govern¬ 
ment from price control. It agreed that the price paid 
the producers should be such as to realize the indus¬ 
try’s prewar normal profit of 25^ per case, less con¬ 
ventional discounts, and it so recited in the regulation. 
In other words, everybody concerned agreed that some 
means for assuring continuation of ample production 
of sardines for the armed forces was essential and 
0. P. A., by the regulation, attempted to bring to reali¬ 
zation this agreed goal, that is, assurance of a) net 
profit of 25 $ per case. 0. P. A. promulgated the regu¬ 
lation as its solution to the problem. To make the 
plan workable, it provided that the price should be 
fixed at a certain dollar and cent price, but that, if the 
members of the industry should find that they were 
not realizing the purpose of the regulation, namely, 
25$ per case profit, then, under the special adjustment 
provision, they might present to the Administrator, 
application to have their price adjusted so that it 
would reflect 25$ per case profit” 168 F. 2d at 1021- 
1022. 

In view of this statement, there is no basis whatever for 
appellee’s contention that it was the purpose of § 1364.112a 
to subject adjusted prices to discount. On the contrary, 
its purpose was to guarantee to each canner alike a profit 
of 25^ per case “over its own characteristic costs” (Exhibit 
11, Joint App. 23A, italics supplied; § 1364.112a (f), MPR 
184, Amendment 6, 10 F. R. at 8132). And it is obvious 
that this purpose could not have been achieved if discounts 
had been made applicable to adjusted prices. For in that 
event no canner would have realized 25$ per case, and, 
since canners’ costs vary, every canner would have realized 
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a different profit. Appellant, for example, on its sales to 
appellee of 205,138 cases, was entitled to a price which 
^ould yield it a profit of approximately $51,284. If this 
were reduced by the cash discount of $14,020 claimed and 
withheld by appellee, appellant’s profit would be cut by 
about 27.3% to approximately $37,264, and its guaranteed 
profit per case reduced from 25d to about 18.1651. In the 
case of the other three canners who were allowed adjusted 
prices (supra, note 11, p. 19), the per case profit of Holmes 
Packing Corporation would be reduced about 26.6% to 
1S.346d, that of Seaboard Packing Company about 26.9% 
to 18.268^, and that of B. H. Wilson Fisheries about 27.4% 
to 18.143^. 

Beyond this, if adjusted prices may be reduced by dis¬ 
counts applicable to unadjusted prices, § 1364.112a and 
appellee’s agreements with canners permitted the issuance 
of price adjustment orders which entitled canners to higher 
prices, but which at the same time entitled them to no 
additional payment from appellee. For in appellee’s view, 
a canner who failed to earn 25d per case profit by an 
amount which happened to equal or was less than the 
amount of appellee's cash discount on the canner’s interim 
unadjusted gross price, would be due nothing from appellee 
under an order granting him an adjusted and higher price. 
The difference between the two prices would have been 
“satisfied” by the discount “earned” by appellee. 14 

Surely, neither OPA nor appellee ever intended that the 
regulation or the agreement here in question should be 
construed to permit results as discriminatory, arbitrary 
and futile as these. 


14 Here, for example, if appellant had been unable to earn 25£ 
per case profit by any amount from $1 up to the amount of appellee's 
$14,020 cash discount, appellant would have been granted a price 
adjustment sufficient to yield it such profit. But, under appellee's 
theory, appellant would have received no additional payment not¬ 
withstanding the fact that it had been granted a higher price. 
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Appellant’s adjusted price on the sardines which it sold 
to appellee was $977,339. Of this amount appellee has 
refused to pay $14,020.69, representing appellee’s cash 
discount on appellant’s interim unadjusted gross price. 
In our view, appellee’s obligation to pay this sum is clear. 
For the parties’ amended agreement, which was m pari 
materia with OPA’s price regulation, provided that appel¬ 
lee would pay appellant its “price as adjusted” by OPA 
(Exhibit 4, Joint App. 16A). In accordance with the 
purpose of the Government price adjustment provision of 
OPA’s regulation, namely, to guarantee appellant a profit 
of 25^ per case on its sardines sold to the Government, OPA 
fixed appellant’s adjusted price as a “net” price (Exhibit 
7, Joint App. 18A), which means a price payable in full, 
free of all discounts, charges and deductions of any kind. 
Appellee itself concedes that appellant’s adjusted price is 
not subject to discount; and there is nothing in the parties’ 
agreement which provides that appellant’s adjusted price 
may be reduced by the amount of the discount applicable 
to the interim unadjusted gross price which appellant’s 
adjusted price completely superseded. 

If, as appellee contends, the agreement may be so con¬ 
strued, it is misleading and ambiguous. The provision of 
the agreement that the price to be paid by appellee shall 
be subject to such discount as OPA may allow, is rendered 
repugnant to the provision that appellee would pay appel¬ 
lant its price as adjusted by OPA, on which OPA allowed 
no discount. Appellee is relieved from an obligation which 
is well within both the scope and spirit of the agreement, 
and the purpose of both the agreement and of OPA’s price 
regulation will be frustrated. That being true, under 
familiar and well settled rules of construction the inter¬ 
pretation for which appellee contends should be rejected. 
Roper v. Capital View Realty Co., 71 App. D. C. 105, 107 
F. 2d 833 (1939); Stinson v. New Yor?: Life Insurance Co., 
83 XT. S. App. D. C. 115, 117, 167 F. 2d 233, 235 (1948). 
The agreement should be construed to accomplish its re- 
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medial purpose, Fox Packing Co. v. Fleming, 161 F. 2d 209, 
216 (Em. Ct. App., 1947), and since it was prepared by 
appellee, any doubt as to its meaning should be resolved 
in favor of appellant, and appellee’s claim to the discount 
in question be disallowed. Garrison v. United States, 7 
Wall. 688, 690, 19 L. ed. 275, 276 (1869); Shcrida/n-Kirk 
Contract Co. v. United States, 52 Ct. Cl. 407, 413 (1917); 
Great Northern Ry. v. Commodity Credit Corp., 77 F. 
Supp. 780, 786 (D. Minn., 1948); Shealey, Government 
Contracts (3rd ed., 193S) §§ 10S, 110, 111. 

CONCLUSION 

The court below erred in denying recovery to appellant 
and in entering judgment for appellee. Its judgment 
should be reversed with instructions to enter judgment for 
appellant in the sum of $14,020.69, together with interest 
thereon from August 19,1948, the date on which appellant’s 
claim was filed with appellee, and costs both here and 
below. 

Respectfully submitted, 

Joseph J. Smith, Jr. 

O. R. McGuire, Jr. 

810 Colorado Building 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellant 

Hogan & Hartson 
810 Colorado Building 
1341 G Street, N. W. 

Washington 5, D. C. 

Of Counsel for Appellant 

May 22,1950 
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Summary of Pertinent Figures and Dates 

Number of Cases of Sardines Sold 205,138 

Interim Unadjusted Gross Ceiling Price $ 934,712 

Interim Unadjusted Net Ceiling Price (after deducting 

1^2% cash discount amounting to $14,020) $ 920,691 

Adjusted Net Price Per Case $ 4.7643 

* * * * 

Amount Payable at Adjusted Net Price (205,138 cases 


at $4.7643 per case) 

Amount Actually Paid 


$ 977,339 

Interim Payments 

$ 920,691 


Adjusted Price Payment 

$ 42,627 

—963,318 

Amount for Which Appellant Sues 

$ 14,020 

* * 

* * 


Adjusted Net Price Per Case 


$ 4.7643 

Actual Total Payment Per Case 


—4.6959 

Unpaid Difference Per Case 


$ .0684 

Guaranteed Profit Per Case 


$ .2500 

Unpaid Difference Per Case 


—.0684 

Actual Profit Paid Per Case 


$ .1816 

Reduction in Guaranteed Profit 


27.3% 


* * * * 

Period During Which Sardines Were Delivered 

July 2, 1945, to March 31, 1946 

Date of Price Adjustment Order August 13, 1948 

Date Peacock's Price Adjustment Voucher Filed 

with Commodity Credit Corporation August 19, 1948 

Date of Commodity Credit Corporation’s Adjusted 

Price Payment November 5, 1948 
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1 Filed Dec 20 1948. Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
R. J. PEACOCK CANNING COMPANY, 

Lubec, Maine 

Plaintiff 

v. 

COMMODITY CREDIT CORPORATION 
United States Department of Agriculture Building 
Independence Avenue, Between 12th and 14th Streets, S. W. 

Washington, D. C. 

Defendant 

Civil Action 

File No. 5114 - ’48 

COMPLAINT 

(For Balance Due for Goods Sold and Delivered) 

1. This Court has jurisdiction of this action under Sec. 
4 (c) of an act of Congress approved June 29, 1948, and 
entitled “An Act to provide a Federal charter for the 
Commodity Credit Corporation” (62 Stat. 1070; 15 U. S. C. 
A. Sec. 714b (c)). Said act is hereinafter cited and re¬ 
ferred to as the Commodity Credit Corporation Charter 
Act. 

1 2. Plaintiff is a corporation organized and existing 
under the laws of the State of Maine and having its prin¬ 
cipal office and place of business in Lubec, Maine. 

3. Defendant is a corporation created by the Com¬ 
modity Credit Corporation Charter Act and having its 
principal office and place of business in the District of 
Columbia. 

4. Defendant is the successor to the Commodity Credit 
Corporation, a corporation organized and previously exist¬ 
ing under the laws of the State of Delaware, and herein¬ 
after referred to as defendant’s predecessor. By virtue 
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of Sec. 16 of the Commodity Credit Corporation Charter 
Act (62 Stat. 1075; 15 U. S. C. A. Sec. 714n), defendant, 
on June 30, 1948, became, and is now, subject to all the 
duties and liabilities of its said predecessor. 

5. Under date of March 12, 1945, plaintiff offered in 
writing, in substance and among other things, to sell 
canned Maine sardines to defendant’s predecessor dur¬ 
ing the period April 1, 1945, to March 31, 1946, in- 

2 elusive, at the ceiling prices established by the Office 
of Price Administration for sales of canned Maine 
sardines to Governmental agencies in effect on the dates 
on which such sardines were delivered to defendant’s pre¬ 
decessor. Said offer was identified by defendant’s prede¬ 
cessor as “Contract No. Aw-f(F)—25868.” 

6. Pursuant to Sec. 1364.112a of Maximum Price Regu¬ 
lation 184, Amendment 6 (10 F. R. 8130), plaintiff, on 
July 2, 1945, applied to the Office of Price Administration 
for an adjustment of the maximum prices on canned Maine 
sardines thereafter to be sold by plaintiff to defendant’s 
predecessor; and under date of July 3, 1945, by mutual 
agreement of plaintiff and defendant’s predecessor, plain¬ 
tiff’s aforesaid offer to defendant’s predecessor was 
amended in writing so as to provide, in substance and 
among other things, that the price payable to plaintiff by 
defendant’s predecessor for sardines sold and delivered 
under said offer as amended should be the maximum ceil¬ 
ing price as adjusted by the Office of Price Administration 
upon plaintiff’s said application for adjustment, and that 
pending disposition of said application, defendant’s prede¬ 
cessor would make interim payment for such sardines at 
the maximum ceiling prices in effect on July 3, 1945. 

7. Thereafter, under plaintiff’s aforesaid offer as 
amended, and during the period July 3, 1945, to March 31, 
1946, inclusive, defendant’s predecessor ordered, pur¬ 
chased and received from plaintiff, and plaintiff sold and 
delivered to defendant’s predecessor, two hundred five 
thousand one hundred thirty-eight (205,138) cases of 
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standard keyless can pack Maine sardines. Under the 
maximum ceiling prices in effect on July 3,1945, the gross 
price of said sardines to defendant’s predecessor amounted 
to Nine Hundred Thirty-Four Thousand Seven Hundred 
Twelve Dollars and Forty-Seven Cents ($934,712.47), but 
said gross price was subject to a cash discount of one and 
one-half percent (1*4%), or Fourteen Thousand Twenty 
Dollars and Seventy Cents ($14,020.70), for payment with¬ 
in ten days of the receipt by defendant’s predecessor of 
plaintiff’s properly authenticated claims. Plaintiff duly 
filed with defendant’s predecessor properly authenticated 
claims for the gross price of said sardines, and defendant’s 
predecessor duly made interim payment of said claims in 
the sum of Nine Hundred Twenty Thousand Six 
3 Hundred Ninety-One Dollars and Seventy-Seven 
Cents ($920,691.77), representing the aforesaid gross 
amount of Nine Hundred Thirty-Four Thousand Seven 
Hundred Twelve Dollars and Forty-Seven Cents ($934,- 
712.47) less the aforesaid one and one-half percent (iy 2 %) 
cash discount of Fourteen Thousand Twenty Dollars and 
Seventy Cents ($14,020.70). 

8. By virtue of Executive Order 9841 (12 F. R. 2645; 
CFR, 1947 Supp., 136), on June 1, 1947, the Division of 
Liquidation of the Department of Commerce (12 F. R. 
3736; 12 F. R. 6353; 15 CFR, 1947 Supp., 11.8) succeeded 
to the Office of Price Administration’s functions and au¬ 
thority in respect of plaintiff’s aforesaid price adjustment 
application. 

9. Thereafter, by a formal and final order issued and 
effective August 13, 1948, in its proceeding entitled “In 
the Matter of R. J. Peacock Canning Company, et al., 
Protestants, Docket No. 1184-2-P, Consolidated,” the Divi¬ 
sion of Liquidation of the Department of Commerce dis- 

: posed of plaintiff’s said price adjustment application by 
granting and allowing plaintiff an adjusted maximum sell¬ 
ing price of Four Dollars and Seventy-Six and Forty 
Three One Hundredths Cents ($4.7643) per case net on 
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all standard keyless can pack Maine sardines delivered 
by plaintiff to defendant’s predecessor between July 2, 
1945, and March 31,1946, inclusive. 

10. Upon the issuance of said order of the Division of 
Liquidation of the Department of Commerce, plaintiff 
became and was entitled to receive from defendant, and 
defendant became and was bound to pay to plaintiff, an 
additional sum of Fifty Six Thousand Six Hundred Forty- 
Eight Dollars ($56,648.00) for and on account of plaintiff’s 
aforesaid sale and delivery of two hundred five thousand 
one hundred thirty-eight (205,138) cases of standard key¬ 
less can pack Maine sardines to defendant’s predecessor; 
and on August 19, 1948, plaintiff duly filed with defendant 
a properly authenticated claim for said sum of Fifty-Six 
Thousand Six Hundred Forty-Eight Dollars ($56,648.00) 
and requested payment thereof. 

11. On November 8, 1948, by check dated and mailed 
November 5, 1948, defendant paid to plaintiff Forty-Two 
Thousand Six Hundred Twenty-Seven Dollars and Thirty- 

One Cents ($42,627.31) of the aforesaid sum of 
4 Fifty-Six Thousand Six Hundred Forty-Eight Dol¬ 
lars ($56,648.00), but defendant refused, and, al¬ 
though often requested has continued to refuse, to pay 
plaintiff the remaining Fourteen Thousand Twenty Dollars 
and Sixty-nine Cents ($14,020.69) of said sum. 

WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the sum of Fourteen Thousand Twenty Dollars 
and Sixty-Nine Cents ($14,020.69), together with interest 
thereon from August 19,1948, and costs. 

• • # • 

14 Filed Mar 8 1949. Harry M. Hull, Clerk 

Answer 

Defendant Commodity Credit Corporation, a corporate 
agency of the United States within the Department of Ag¬ 
riculture, by H. G. Morison, Assistant Attorney General, 
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George Morris Fay, United States Attorney for the Dis¬ 
trict of Columbia, and Samuel K. Abrams, Assistant United 
States Attorney, its attorneys, for answer to plaintiff’s 
complaint alleges and says: 

First Defense 

' 1. Defendant admits the allegations of paragraphs 1, 
2,3,4,5 and 8 of the complaint. 

2. Answering paragraph 6 of the complaint, defendant 
refers to the amended written agreement between plaintiff 
and defendant’s predecessor for the full and complete in¬ 
tegration of its terms and says that said amended agree¬ 
ment specifically provided that the prices listed would be 
subject to discounts applicable to sales to Government 
Agencies. 

3. Answering paragraph 7, defendant says that the 
price of the 205,138 cases of sardines delivered amounted 
to $934,712.47 subject to a cash discount of one and a half 
per cent for payment within ten days of receipt of plain¬ 
tiff’s properly authenticated claims, in accordance with 

§ 1364.112 (c) of Maximum Price Regulation 184, 
15 Amendment 6, 10 F. R. 8131, which provided as 
follows: 

1 ‘(c) Sales to governmental agencies. The maximum 
price for sales of canned Maine sardines to any procure¬ 
ment agency of the Armed Forces, the War Food Admin¬ 
istration and any procurement agency thereof, the War 
Shipping Administration, and the Veterans’ Administra¬ 
tion shall be 97*4 percent of the price established in para¬ 
graph (a) of this section; from the price thus computed 
there shall be deducted a cash discount of iy 2 percent if 
payment is made within 10 days from the date of receipt 
by the designated office of the government procurement 
agency of a properly authenticated claim.” 

Defendant’s payment of $920,691.77 reflected the dis¬ 
count for prompt payment and was in full payment and 
satisfaction of the unabated purchase price of $934,712.47. 


4. Answering paragraph 9 of the complaint defendant 
denies that the adjusted price was net in the sense of ex¬ 
cluding cash discounts or of divesting defendant of, and 
forfeiting, the right to credit for cash discounts previously 
accrued and taken in accordance with the terms of the 
contract for payments in full, subject to possible adjust¬ 
ment, made within 10 days of receipt of plaintiff’s claims. 
The cash discount constituted a premium allowed to in¬ 
duce prompt payment of bills. 

5. Defendant denies each and every allegation in para¬ 
graph 10 of the complaint except that it admits that on 
August 19, 1948, plaintiff filed with defendant a claim for 
$56,648 and requested payment thereof. 

6. Answering paragraph 11 of the complaint defendant 
admits that on November 8, 1948, by check dated and 
mailed November 5, 1948, defendant paid to plaintiff 
$42,627.31 in full satisfaction of its obligation under the 
contract. Defendant denies that it owes the sum of $14,- 
020.69 or any part thereof to plaintiff, and avers that it 
has paid plaintiff the full adjusted price for 205,138 cases 

of sardines sold and delivered to its predecessor. 

Second Defense 

16 7. The complaint fails to state a claim upon which 

relief may be granted. 

Third Defense 

8. The discount provision was included in the original 
and amended contract, specifically and by incorporation, 
limiting and superseding any ceiling or adjusted maximum 
price. The agreement of the parties controlled to the ex¬ 
tent the ceiling price was not exceeded, and Maximum 
Price Regulation 184 as amended expressly authorized and 
directed the deduction of a cash discount as a reward for 
prompt payment after the price figure had been fixed. 
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Fourth Defense 

9. The adjusted maximum price was fixed so that pro¬ 
ducers would realize the industry’s normal profit per case, 
less conventional discounts, and it was so recited in the 
regulation. 

WHEREFORE, having fully answered the complaint, 
defendant prays for judgment dismissing the complaint 
with costs and disbursements of the suit. 

i 

# • • • 

24 Filed Aug 8 1949. Harry M. Hull, Clerk 
Plaintiff’s Motion for Summary Judgment 

I 

By its attorneys, plaintiff R. J. Peacock Canning Com¬ 
pany moves the Court as follows: 

1. That the Court enter, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, a summary judgment 
in plaintiff’s favor for the relief demanded in plaintiff’s 
complaint, on the ground that there is no genuine issue 
as to any material fact and that plaintiff is entitled to a 
judgment as a matter of law; or, in the alternative: 

2. If summary judgment is not rendered in plaintiff’s 
favor upon the whole care or for all the relief asked by 
plaintiff, and a trial is necessary, that the Court, upon the 
hearing of this motion, by examining the pleadings and 
the evidence before it and by interrogating counsel, as¬ 
certain what material facts exist without substantial con¬ 
troversy and what material facts are actually and in good 
faith controverted, and thereupon make an order specify¬ 
ing the facts that appear without substantial controversy 
and directing such further proceedings in this action as 
are just. 

This motion is based upon: 

1. The pleadings on file in this action. 

2. Plaintiff’s Interrogatories to Defendant served Jan¬ 
uary 10, 1949, and filed January 11, 1949, and defendant’s 
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Answers and Amended Answers thereto verified, respec¬ 
tively, February 28, 1949, and March 10, 1949. 

3. The attached affidavit of Joseph J. Smith, Jr., 
25 verified August 8, 1949, and, by reference, incorpo¬ 
rated herein and made a part hereof. 

• * • • 

85 Filed Sep 16 1949. Harry M. Hull, Clerk 

Defendant’s Cross-Motion to Dismiss and for 
Summary Judgment 

Defendant Commodity Credit Corporation, by its attor¬ 
neys, H. G. Morison, Assistant Attorney General, George 
Morris Fay, United States Attorney, and Samuel K. 
Abrams, Assistant United States Attorney moves the 
Court (i) to dismiss the complaint, or in the alternative, 
(ii) upon the pleadings and all papers on file with the 
Court, including those in support of plaintiff's motion for 
summary judgment and the defendant's amended answers 
to plaintiff's interrogatories, in accordance with the provi¬ 
sions of Rule 56(b) of the Federal Rules of Civil Proce¬ 
dure, to enter summary judgment in favor of defendant 
dismissing the complaint, on the ground that there is no 
genuine issue as to any material fact and that the de¬ 
fendant is entitled to judgment as a matter of law. 

• • • • 

Summary of Extracts from Plaintiff’s Interrogatories to 
Defendant, Filed January 11, 1949, and from Defend¬ 
ant’s Amended Answers Thereto, Filed March 14,1949 

R. 5 -13 

Interrogatories 14 and 15: Prior to the entry of the 
Division of Liquidation's order of August 13, 1948, al¬ 
lowing Peacock an adjusted price, what was the total gross 
ceiling price (exclusive of export packaging) to the Com¬ 
modity Credit Corporation of the 205,138 cases of sardines 
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sold and delivered by Peacock to the Commodity Credit 
Corporation during the period July 2, 1945 to March 31, 
1946, inclusive; and what was the total net price (exclu¬ 
sive of export packaging) which the Commodity Credit 
Corporation had paid Peacock for such sardines? A. The 
ceiling price (exclusive of export packaging) governing 
the sales under the contract amounted to $934,712.47. After 
deducting iy>% for payment within 10 days, payment was 
made in the amount of $920,691.67. In this connection, 
Paragraph 2(b) of Form PBT-401, made a part of the 
contract by reference, after stipulating prices, provides: 

“From the prices determined pursuant to (a) above, 

i 

there shall be deducted any cash discount established by 
the Office of Price Administration applicable to sales to 
Governmental agencies.” 

An amendment to the contract dated July 3, 1945, pro¬ 
vided for adjustments in price in accordance with sec. 
1364.112a of MPR 184. This amendment included the fol¬ 
lowing proviso: 

“Provided that the prices listed above are subject to 
discounts applicable to Government Agencies.” 

Interrogatory 16 : What dollar amount of the difference 
between the total gross ceiling price and the total net 
price referred to in the above Interrogatories 14 and 15 
represented a cash discount of l 1 / 4% deducted by the Com¬ 
modity Credit Corporation for payment within ten days? 
A. The total cash discount of 1*4% deducted by CCC for 
payment within 10 days amounted to $14,020.80. 

The discrepancies between the figures shown above and 
those shown on the related voucher are due to the fact 
that the R. J. Peacock Canning Company rounded out the 
figures to the even dollar. Also, the discounts were taken 
against each individual claim, and therefore, vary with 
the discount shown on the accumulated total. 

Interrogatory 18 : State whether or not on August 19, 
1948, Peacock filed with the Commodity Credit Corpora¬ 
tion a certain voucher on Form CCC 125 bearing Serial 
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No. A-780918, claiming payment for the sardines referred 
to in the above Interrogatories 14 and 15 at an adjusted 
maximum selling price of $4.7643 per case net, less the 
amount previously paid therefor by the Commodity Credit 
Corporation? A. Yes. 

Interrogatory 22: State whether or not the voucher 
referred to in the above Interrogatory 18 was properly 
authenticated. A. The voucher was properly authenti¬ 
cated inasmuch as the Certificate of Vendor bore the hand¬ 
written signature of the Treasurer of R. J. Peacock Cann¬ 
ing Company. The voucher was in an improper amount 
since no discount in connection with previously paid un¬ 
disputed claim was allowed in this voucher. 

Interrogatory 23: If your answer to the preceding In¬ 
terrogatory 22 is no, then state in what respect or respects 
such voucher was not properly authenticated. A. No an¬ 
swer required. See interrogatory “22” above. 

Interrogatory 24: Did you ever notify Peacock that the 
voucher referred to in the above Interrogatory 18 was not 
properly authenticated or advise Peacock of the respect 
or respects in which it was not properly authenticated? 
A. No. 

Interrogatory 26: State whether or not the voucher re¬ 
ferred to in the above Interrogatory 18 has ever been 
amended or corrected by Peacock. A. No. 

• • • • 

Filed Aug 8 1949. Harry M. Hull, Clerk 

EXHIBIT 1 

31 Form PBO-401 

WAR FOOD ADMINISTRATION 
Office of Supply (CCC) 

Washington 25, D. C. 

Canned Sea Herring and Corned Maine Sardines 

Offer of Sale 

Contract No. Aw-f(F)-25868 


For CCC Use Only: 
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Contract Date March 29,1945 
To: War Food Administration (WFA) 

Commodity Credit Corporation (CCC) 

We, R. J. Peacock Canning Co., the undersigned, a canner 
of fish under the provision of War Food Order No. 44, 
(hereinafter referred to as Contractor, offer to sell Canned 
Sea Herring and Canned Maine Sardines, (hereinafter 
referred to as fish), to the Commodity Credit Corporation 
(hereinafter referred to as CCC), on the basis of the 
terms and conditions of Form PBT-401, Canned Fish— 
General Contract Conditions and the following terms and 
conditions: 

1. PRICES: The price to be paid Contractor for fish 
delivered to CCC hereunder shall be as set forth in Form 
PBT-401 

* • • • 

33 IN WITNESS WHEREOF, the Contractor has exe¬ 
cuted this offer this 12th day of March, 1945. 

NAME OF FIRM R. J. PEACOCK CANNING CO. 

*BT. 

Agent 

SIGNATURE Milroy Warren 
TITLE Treasurer 
(SEAL) 

• • • • 

34 Acceptance 

Aiv-f(F)-25868 

TO: R. J. Peacock Canning Co. 

Water St. 

Lubec, Maine 

Your offer, set forth above, is hereby accepted this 29th 
dav of March, 1945. 

COMMODITY CREDIT CORPORATION 
/s/ M. W. Waller 

Contracting Officer 
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35 Filed Aug 8 1949. Harry M. Hull, Clerk 

EXHIBIT 2 

Form PBT-401 

WAR FOOD ADMINISTRATION 
Office of Supply (CCC) 

Washington 25, D. C. 

Canned Fish—General Contract Conditions 

Effective April 1, 1945 
(Supersedes Form SCB-64A) 

1. QUANTITY: The Contractor, a canner of fish 
under the provisions of War Food Order No. 44, agree 
to deliver to the Commodity Credit Corporation, (herein¬ 
after referred to as CCC) the quantity established as the 
Contractor’s quota of fish to be delivered to governmental 
agencies under the provisions of War Food Order 44 in 
effect April 1, 1945, and any amendments thereto. Irre¬ 
spective of any reductions in the quota to be delivered 
by the Contractor under War Food Order 44, the CCC 
at the Contractor’s option, agrees to purchase at least 
30 percent of the seller’s pack (or such lesser percentage 
as Contractor may tender), of each class of fish designated 
in War Food Order 44 as amended, packed between April 
1,1945 and March 31,1946. 

2. PRICES: The price to be paid to Contractor for 
fish delivered to CCC hereunder shall be as follows: 

(a) The ceiling price for the appropriate species, can 
size, pack and grade as established by the Office of Price 
Administration for sales to governmental agencies in effect 
on the date of delivery. If, at any time, during the life of 
the Contract, there ceases to be a ceiling price for the 
appropriate species, the last applicable ceiling price shall 
be the purchase price for the Contractor’s pack delivered 
thereafter in accordance with paragraph 1. above. 

(b) From the price determined pursuant to (a) above 
there shall be deducted any cash discount established by 
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the Office of Price Administration applicable to sales to 
governmental agencies. Such cash discounts shall be de¬ 
ducted by the CCC for payment by check dated within 
the time specified after the date of receipt, by the desig¬ 
nated regional finance office of the War Food Administra¬ 
tion, of a properly executed and documented claim. 

• * • • 

36 3. DELIVERY: 

• * • • 

If ceiling prices at any time prior to the end of the 
stipulated delivery period become unsatisfactory to Con¬ 
tractor, the CCC agrees, upon Contractor’s written re¬ 
quest to extend Contractor an additional sixty (60) days 
in which to make further tender of delivery. 

• • * • 

6. STANDARD CONTRACT CONDITIONS: Con¬ 
tractor agrees to comply with Standard Contract Condi¬ 
tions, Form FDA-474, except that conditions 6, 7, and 8 
thereof shall not apply. 

• • • • 

37 Filed Aug 8 1949 Harry M. Hull, Clerk 

EXHIBIT 3 

Form FDA-474 
(Effective 7/1/43)* 

WAR FOOD ADMINISTRATION 
Office of Distribution 

38 Washington 25, D. C. 

Standard Contract Conditions 

* • • • 

9. Price Ceiling Warranty.—The seller represents and 
warrants that the price or prices of the commodity do 
not exceed any existing applicable maximum price 

39 or prices established by the Office of Price Adminis¬ 
tration. In the event the price or prices of the com- 
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modity, at the making of delivery thereof, exceed the 
then applicable maximum price or prices, the seller shall 
be entitled only to the amount of such established maxi¬ 
mum and shall refund to the purchaser all moneys received 
in payment for such commodity in excess of such estab¬ 
lished maximum. 

10. Payment.—Payment to the seller will be made as 
soon as practicable after submission by the seller of a 
correct claim or claims for any delivery and payment by 
the purchaser will be contingent upon compliance with con¬ 
ditions set forth in the contract. 

• * • • 

41 Filed Aug 8 1949 Harry M. Hull, Clerk 

EXHIBIT 4 

UNITED STATES DEPARTMENT OF 
AGRICULTURE 

COMMODITY CREDIT CORPORATION 
Office of Supply 
Washington 25, D. C. 

ORIGINAL 

July 3, 1945 

Amendment to Contract for Canned Maine Sardines 

Canners of Maine Sardines desiring to adjust Contract 
prices in accordance with Section 1364.112 (a) of the 
Maximum Price Regulation 184 of the Office of Price 
Administration, may do so by executing the following 
request for amendment. The original and three (3) signed 
copies of the request for amendment should be returned 
to M. W. Wallar, Procurement and Price Support Branch, 
Office of Supply, Commodity Credit Corporation, U. S. 
Department of Agriculture, Washington 25, D. C. 

TO: COMMODITY CREDIT CORPORATION, Wash¬ 
ington, D. C. 
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We, the undersigned, have entered into Contract Aw-f(F) 
25868 for the sale to yon of Canned Maine Sardines. 

• • • • 

We have filed, or we will file within five days from the 
date hereof, an application with the Office of Price Ad¬ 
ministration in accordance with Section 1364.112 (a) of 
Maximum Price Regulation 184, for an adjustment of the 
above prices 

• • • • 

42 We hereby request an amendment to our Contract 
indicated above which will provide for a price ad¬ 
justment when such adjustment is approved by the Office 
of Price Administration, such amendment to be accom¬ 
plished by deleting Paragraph 2 (a) in Form PBT-401, in 
its entirety and substituting the following: 

“The ceiling price on the date of this request for an 
amendment for the appropriate species, can size, pack, 
and grade as established by the Office of Price Adminis¬ 
tration for sales to governmental agencies. If the Con¬ 
tractor has applied or will apply within five days after 
the date of this request for an amendment, for an adjust¬ 
ment in accordance with Section 1364.112 (a) of Maximum 
Price Regulation No. 184 of the Office of Price Adminis¬ 
tration, the price payable to the Contractor shall be the 
maximum ceiling price as adjusted by the Office of Price 
Administration in acting upon such application. CCC will 
make interim payment of the maximum ceiling price effec¬ 
tive on the date of this request for an amendment, pro¬ 
vided the Contractor has fully complied with the provisions 
of the Contract and will make final payment upon proof 
submitted by the Contractor as to the action taken by 
the Office of Price Administration upon his application. 
If, at any time, during the life of the Contract, there 
ceases to be a ceiling price for the appropriate species, the 
last applicable ceiling price shall be the purchase price 
for the Contractor’s pack delivered thereafter in accord¬ 
ance with paragraph 1 above or the adjusted price ap- 
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proved by Office of Price Administration as the case may 
be. * * 

R. J. PEACOCK CANNING COMPANY 
Contractor 

By /s/ Milroy Warren 
Title of Officer Treasurer 

Date July 10,1945 

The foregoing request for an amendment is hereby ac¬ 
cepted and the Contract is accordingly amended. Pro¬ 
vided that the prices listed above are subject to dis¬ 
counts applicable to sales to Government Agencies. 

COMMODITY CREDIT CORPORATION 
/s/ M. W. Wallar 

Contracting Officer 

Date July 12,1945 

• • • • 

51 Filed Aug 8 1949 Harry M. Hull, Clerk 

EXHIBIT 7 

UNITED STATES OF AMERICA 
DEPARTMENT OF COMMERCE 
BEFORE THE DIVISION OF LIQUIDATION 
In the Matter of 
R. J. Peacock Packing Co. 

Protestant 
Docket No. 1184-2-P, 

Consolidated 

Order Granting Protest 

Upon the Opinion and Judgment of the Emergency 
Court of Appeals filed July 14, 1948, copies of which are 
presently in the possession of the Protestants, under the 
authority vested in the Director by the Emergency Price 
Control Act of 1942, as amended, Executive Orders 9809 
and 9841 and Department Order 75, as amended, and in 
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accordance with Liquidation Procedural Regulation 1, it 
is ordered that the order issued herein on December 30, 
1947 in part dismissing and in part denying the protests 
bearing Docket No. 1184-2-P, Consolidated “insofar as 
, they seek to raise objection to the regulatory exclusion of 
officers’ salaries from cost in the adjustment formula and 
in all other respects denied”, be and the same is hereby 
vacated. 

In the said Opinion of the Court it was determined that 
in making computation of prices in the Letter Orders pro¬ 
tested the Director must necessarily interpret the phrase 
“total cost of all operations during the current fiscal year” 
as contained in MPR 184, as amended, to include changes 
in inventory of finished goods. Thus, the sole remaining 
determination herein for the purpose of fully disposing 
of these protests is the mathematical calculation to give 
effect in costs to changes in finished goods inventory. 

• • • • 

j 

52 Upon due consideration being given the afore¬ 
mentioned changes in finished goods inventory it is 
hereby ordered that the adjusted maximum selling price 
for sales made by Protestants to the War Food Adminis¬ 
tration or any Government procurement agency of stand¬ 
ard keyless can pack Maine sardines pursuant to Section 
1364.112a of MPR 184, as amended, actually delivered 
between July 2, 1945 and March 31, 1946, inclusive shall 
be $4.7643 per case (net) for R. J. Peacock Canning 
Company and $4.7793 per case (net) for Seaboard Pack¬ 
ing Company. The computations thereof are as follows: 

R. J. Peacock Canning Co. . 

1. Total cost of all operations during the 
current fiscal year (exclusive of sal¬ 
aries, withdrawals, commissions, bo¬ 
nuses or other compensations received 
by officers and other such executives and 
exclusive of export case differential) .... $2,031,012 
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2 . 


3. 

4. 

5. 


53 


7. 

8 . 



Total gross dollar sales volume of the 
standard keyless can pack during the 
current fiscal year (excluding export 

case differential) . $1,415,141 

Total gross dollar sales volume from 
all operations (excluding export case 

differential) . $2,219,848 

Ratio obtained through dividing item 2 

by item 3 . 63.7494% 

Total number of cases of the standard 
keyless can pack produced during the 

current fiscal year. 286,815 

6. The current fiscal year consists of 
the period from March 1, 1945 to and 
including March 31,1946. 

Guaranteed profit per case. $ .25 

“Average total cost” computed pur¬ 
suant to formula set forth in section 
1364.112(a) of MPR 184, Amendment 6 $4.5143 

$2,219,848 = 63 7494 X $2 > 031 ’ 012 = *1,294,758 

$1,294,758 
286,815 

Adjusted maximum selling price. $4.7643 

$4.5143 plus .25 = $4.7643 


= $4.5143 


• • • • 

54 With the issuance of this order protest Docket 
No. 1184-2-P Consolidated is hereby closed. 

Issued and effective this 13th day of August, 1948. 

(S) E. C. Turney 
E. C. Turney 
Director 

Division of Liquidation 

• # • • 


! 









EXHIBIT 8 


Form CCC-TR 
Form Approved by 
Comptroller General, U. S. 
April J, 1945 


1 EMT OF A G I 
4AKkt i Inc i 


PRODUCTION AND MAkktllNC ADMINISTRATION 
COMMODITY CREDIT CORPORATION 

PUBLIC VOUCHER—PURCHASE PROGRAMS 

(Agricultural commodities and ralatad services) 


Voucher prepared at. 


Lubec, Maine 


UNITED STATES, Dr* To. 


R. J. Peacock Canning Co. 


Date. 


Aug. 17 


A-780918 


Lienholder as joint payee- 

Water Street 

Payee’s address- 


None 


(FAYEE) 


(PAYEI'I ACCOUNT NO.) 


(LIENHOLDER) 

Lubec 


Maine 


Address to which check 
shall be mailed 


(STREET) 


Same 


(CITV) 


(•TATI) 


D. O. VOUCHER NO. 


■ U. VOUCHER NO. 


PAID BY 


M 


z 

o 


is- 




aug $ 




fi 


(TOR USE or FAVINO OfrlCER) 


€“0 
/% 
St t. 


n 




7 

Date _, is_ 


DESCRIPTION OF TRANSACTION 
(STATE QUALITY AND QRAOE OP COMMODITY) 


Program No. & Title- 

Mar. 29 


(CONTRACT OATS) 

AW-f(F)25868 


(CONTRACT MO.) 


(BHIPFINS ORDER NO.) 


(OROER rOR SERVICE NO.) 


(PURCHASE ORDER NO.) 


Number of cases of standard 
keyless sardines delivered 
under contract 




QUANTITY 
(NO. OP UNITS) 


205,138 


rimeiiu ■■ 

Original contract price $U.I>llt3 


UNIT 


AMOUNT 
CLAIMED 
PER UNIT 


AMOUNT CLAIMED 


U.76U3 


Shipping point 
Destination.... 

Trir. Lie. No. or Car No. 


n .1 Weight o£ 

Destination.Shipment.. 

Govt. B/L No. 


DOLLARS 


977,339 100 

4 


CtVTI 


TOTAL 


£6,6b8 bo 


. CERTIFICATE OF VENDOR 

I certify that the above Wil ls correct and Just; that payment therefor baa sot been received! that the nh. 

pTSKtiiaJrLSSiitf Ji&rssai£r £s •; 


rnd that I hire the sole owoerimp gr miercsi in me iitcea com 
Heni end encumbrance* except lor equities owned by the lien 


Dale..19.4.?. Vendor. \..?.®.C anni n££.0.• 

Sr (s) Milroy Warren _ two _ Trea surer 

chloading 


(For A*4U tui ONfyT* 
Difference!. 


Account verified i 
correct for. 


Place of checi 
(A). 


(CITY) 


(STATE) 


CERTIFICATE* OF 1 ?nX1»ECTOR 

M»iL<3{7w'iu»Ti !^ up<rvi r1 ,n j c 2**** tet * the delivery and impeded the 

S2S^X“5iwSSt stfiirT quM,d ‘ r dthvered corrN * aBd the 


I certify that ] 
ted t 


Date. 


19 . 


^ ^Peftril^jiUlMjeetor^ 


CERTIFICATE OF RECEIPT 


8 < D > 

0 I certify that the commodity described, after bavins pasted proper in- 

- spection, was received and accepted in good condition in the quantities stated, 

for and on behalf of the Commodity Credit Co r po r a ti on, or It services, that 
such service* were performed ea stated. 


Date. 


19 - 


fRECEtVINO ASENT) 


_ (BIONATURE OR INITIALS). _ 

<B) CERTIFICATE OF PROCESSOR 

* certify that we received from the C e mnmdlt y Credit Corporation the 
commodity listed in the Quantity and (ride stated, which will be handled by 
ns in accordance with the terms and conditions of 

Contract No. ______ 

Date_, t o 


Processor. 

-Si 


Title 


”- C E MrlFlCAtE (5P CEhtikVlNtS OffICeA - 

Pursuant to authority vested In me, I certify that the above bill is correct 

and Just and Is approved for payment in the amount ©f $__ 

Date_, t o 


Signature- 
Title_ 


SUPPLEMENTAL CERTIFICATIONS 


ACCOUNTING CLASSIFICATION (FOR COMPLETION SY ADMINISTRATIVE OFFICE) 


nwmwmtiw se uuTSTtm sressL 


APPROPRIATION TITLE 


AMOUNT CERTIFIED 


COST ACCOUNT 

1 ENCUMBRANCE LIQUIDATED 

OBJECT 

AMOUNT 

UNITE 

AMOUNT 


$ 


• 






Paid by check drawn on Treasurer of the United Stales in favor of payee named above 

- .__ 20 A 


{ 


Amount $- 
Check No.. 
Date- 


55 
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2. Total gross dollar sales volume of the 
standard keyless can pack during the 
current fiscal year (excluding export 

case differential) . $1,415,141 

3. Total gross dollar sales volume from 

all operations (excluding export case 
differential) _ $2,219,848 

4. Ratio obtained through dividing item 2 

by item 3 . 63.7494% 

5. Total number of cases of the standard 

keyless can pack produced during the 
current fiscal year. 286,815 

53 6. The current fiscal year consists of 

the period from March 1, 1945 to and 
including March 31,1946. 

7. Guaranteed profit per case_ $ .25 

8. “Average total cost’’ computed pur¬ 

suant to formula set forth in section 
1364.112(a) of MPR 184, Amendment 6 $4.5143 


$1,415,141 

$2,219,848 


= 63.7494 X $2,031,012 = $1,294,758 



$1,294,758 

286,815 


$4.5143 


Adjusted maximum selling price 
$4.5143 plus .25 = $4.7643 


• • • • 


$4.7643 


54 With the issuance of this order protest Docket 
No. 1184-2-P Consolidated is hereby closed. 

Issued and effective this 13th day of August, 1948. 

(S) E. C. Turney 
E. C. Turney 
Director 

Division of Liquidation 


• • • 
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57 Filed Aug 8 1949. Harry M. Hull, Clerk 

EXHIBIT 10 

U. S. DEPARTMENT OF AGRICULTURE 
PRODUCTION AND MARKETING 
ADMINISTRATION 

Notice of Suspension 

Date Nov. 5,1948 

To: R. J. Peacock Canning Company 
Water Street 
Lubec, Maine 
Re: Maine Sardines 
Voucher No. 256453 
Payee Acct. No. A-780918 
Contract No. Aw-f(F)25868 
Period 

Claimed $56,648.00 

Allowed_ $42,627.31 

Difference _ $14,020.69 

The amount indicated has been suspended from your 
claim for the reasons described below. Suspended items, 
considered allowable, may be reclaimed on a subsequent 
and similar voucher. Reclaimed items must be supported 
by full itemization and brief of evidence, together with 
this original notice. 

Explanation: 

The difference of $14,020.69 being suspended from your 
contract price adjustment reclaim A-780918, in the amount 
of $56,648.00, represents 1 Yo% discount previously taken 
on the total claims amounting to $934,712.47 certified for 
payment by this office under Contract Aw-f(F)25868. 

It is understood that payment of this claim covering the 
maximum price adjustment on the related contract, in the 
amount of $42,627.31, is made without prejudice to your 




22 A 


legal rights provided further relief is sought for recovery 
of the original discount withheld in the amount of $14,- 
020.69. 

/s/ H. A. Scully 
H. A. Scully 

Chief, Fiscal Division 

* • • • 

58 Filed Aug 8 1949 Harry M. Hull, Clerk 

EXHIBIT 11 

Statement of the Considerations Involved in 
the Issuance of Amendment No. 6 to Maximum 
Price Regulation No. 184 

* • • • 

The War Food Administration is buying 80% of the 
total pack of Maine sardines compared to its requirement 
of about 55% last year. The War Food Administration re¬ 
quires that its purchases be packed in the standard key¬ 
less can type of pack. 

An accounting study indicates that the margins for this 
style of pack were out of line with the margins for all 
other items 

• • • • 

Provision is made for indivdual applications for adjust¬ 
ment in the present maximum prices in the case of sales 
to the War Food Administration by canners who believe 
that the established maximum prices threaten to impede 
production. This provision guards against a failure of 
pack, the possibility of which might deter some canners 
from entering into or continuing their canning operations. 
Canners are permitted to contract with the War Food Ad¬ 
ministration at prices higher than the established maxi¬ 
mum prices, where the higher contract prices are stated to 
be subject to adjustment by the Office of Price Adminis¬ 
tration. Deliveries may be made under such contracts but 
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the seller may not receive and the buyer may not pay in 
excess of the maximum prices in effect at the date of 
delivery unless and until an order authorizing a higher 
price has been issued by the Office of Price Administration. 

This adjustment provision supersedes in the case of 
Maine sardines the adjustment provision in Supplementary 
Order No. 9 and Procedural Regulation No. 6. 

• • • • 

The adjustment provision permits adjustment to be 
made in the prices for single line operators sufficient so 
that each company receives 25 cents per case over its own 
characteristic costs during the current fiscal year. The ad¬ 
justment is limited to sardines delivered between the filing 
date of the application and March 31, 1946, the date when 
the canners* contracts with the War Foods Administration 
expire. 

* • * • 

The great majority of the companies are single product 
companies producing nothing but Maine sardines. Earn¬ 
ings from other products will have no appreciable effect 
on their earnings position. Moreover, since the War Food 
Administration is taking 80 percent of the Maine sardines, 
the earnings position of these companies during this year 
will depend almost entirely on the margin they receive 
on the Government pack. Twenty-five cents per case is the 
historic margin at which the keyless can pack used by the 
War Food Administration was produced in peace time. 
This margin for the Government pack, moreover, will in 
the case of practically all the single product companies re¬ 
turn these companies no more than their peace time earn¬ 
ings. 

• * • • 

59 Issued this 29th day of June 1945. 

Chester Bowles, 
Administrator. 

• • • • 
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68 Filed Aug 8 1949 Harry M. Hull, Clerk 

EXHIBIT 17 

Counteraffidavit of Robert W. Tyson 
In Support of Protests of R. J. Peacock 
Canning Company and Seaboard Packing Company 

My name is Robert W. Tyson. My post office address 
is 1208 North Columbus Street, Arlington, Virginia. From 
about June 1, 1928, until July 27,1947,1 was employed by 
the United States Department of Agriculture. On the 
latter date my employment was terminated in a reduction 
in force due to a curtailment of the Department’s appro¬ 
priation. I am presently unemployed. I have never had, 
and I do not now have, any business connection with R. J. 
Peacock Canning Company, Seaboard Packing Company or 
the American Sardine Corporation. 

From about March 1944 until about August 1945, a 
period covering the entire existence of the Buying Division, 
Procurement and Price Support Branch, Office of Supply, 
War Food Administration, I was Chief of that Division. 
From about March 1944 until July 27, 1947, I was also a 
duly designated and authorized contracting officer of the 
Commodity Credit Corporation. 

From about May 1944 until June 27, 1947, Mr. Wallace 
Porter, whom I know well and with whom I worked for 
several years, was Assistant Chief, Fish and Fish Prod¬ 
ucts Division, Special Commodities Branch, Office of Mar¬ 
keting Services, War Food Administration. * • * 

On or about March 6, 1945, WFA requested all canners 
of Maine sardines to execute offers to sell it standard key¬ 
less Maine sardines in quantities to be determined by a 
later set-aside order and at the maximum prices to be in 
effect at the time such sardines wer delivered. • * • 
Because of the War, the Government urgently needed a 
large quantity of Maine sardines, and on or about March 
26, 1945, WFA issued its order WFO 44, Amendment 8, 
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effective April 1, 1945, requiring all canners of Maine sar¬ 
dines to set aside and reserve for sale and delivery to the 
Government 80% of all sardines packed by them during 
the period April 1, 1945, to March 31, 1946, inclusive. 
At or about the same time, the canners were also advised 
that substantially all Maine sardines to be pur- 
69 chased by the Government would be required to be 
packed as standard keyless l A oils. The maximum 
price to the Government on that style pack was then $4.32 
per case f. o. b. shipping point, less 1 V 2 % cash discount. 

In May and June 1945 several Maine sardine canners, 
including [R. J. Peacock Canning Company], advised 
WFA that the then maximum prices on Maine sardines of 
the types desired by the Government were so low as to pre¬ 
clude their being packed under existing conditions. WFA 
then made an independent investigation of the facts in 
that connection and concluded that the canners 9 statements 
were true. In consequence, WFA recommended to OPA 
that the maximum prices on standard keyless Maine sar¬ 
dines be increased to $4.75 per case. 

OPA declined to accept this recommendation, taking the 
position that a price increase to $4.55 per case was 
adequate. WFA, being convinced that this price was so 
low as to be likely to impede producton and thus hamper 
the War effort, thereupon took the controversy to the 
Office of Economic Stabilization. Mr. Porter and I, along 
with other representatives of WFA, thereafter held sev¬ 
eral conferences with OPA and OES officials, at each of 
which we asked that the maximum prices for the types of 
sardines to be delivered under WFA’s contracts with the 
Maine sardine canners be increased to $4.75 per case. 

At two of the conferences referred to, namely, those 
held on the morning and afternoon of June 20, 1945, rep¬ 
resentatives of the Maine Sardine industry were also 
present. * * * at the afternoon conference on June 20, 
1945, Mr. [Brainerd] Currie, of OES, asked the industry 
representatives to leave the room while he talked to the 
other conferees. 
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During the absence of the industry representatives, Mr. 
Currie advised the rest of us, namely, the representatives 
of OPA and WFA, that OES had decided to adhere to 
its approval, given the previous day, of OPA’s proposed 
maximum prices on Maine sardines. Mr. Currie further 
stated, however, that OES had also decided that the 
maximum price regulation which OPA was to issue 
70 should contain an adjustment provision guarantee¬ 
ing canners a profit of 25tf per case on their sales 
to WFA. 

Messrs. Reuben Goodman and Robert Nesbit, representa¬ 
tives of OPA, then showed to those present a price ad¬ 
justment formula which OPA proposed to adopt in com¬ 
pliance with the decision of OES. This formula * * • 
was later adopted and issued by OPA as a part of Section 
1364.112a of MPR 184, Amendment 6 * • *. 

* * • I understood, and I believe that all the other con¬ 
ferees also understood, that the formula meant and pro¬ 
vided that on their sales of standard keyless Maine sar¬ 
dines to the Government, canners’ prices were to be so 
adjusted as to allow them a profit of not less than 25^ per 

case over and above all costs other than officers’ salaries. 

• • • 

On information and belief I assert that if Mr. Porter 
were not still employed by the Government, or if he were 
authorized to give an affidavit or permitted to testify in 
this proceeding, he would affirm the statements which; 
I have made above. 

Dated August 12,1947. 

(S) Robert W. Tyson. 

• • • • 
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75 Filed August 8 1949 Harry M. Hull, Clerk 

EXHIBIT 22 

UNITED STATES OF AMERICA 
BEFORE THE OFFICE OF TEMPORARY CONTROLS 
OFFICE OF PRICE ADMINISTRATION 
Docket No. 1184-2-P—Consolidated 
IN THE MATTER OF PEACOCK CANNING CO., ET 

AL., PROTESTANTS 

STATEMENT OF ECONOMIC DATA AND OTHER 
FACTS OFFICIALLY NOTICED BY THE 
TEMPORARY CONTROLS ADMINISTRATOR 

* * • • 

The amount of price adjustment to be permitted an in¬ 
dividual packer was carefully circumscribed. Thus sub¬ 
section (f) stated in part: 

Amount of adjustment.—(I) * * * the adjust- 

76 ment shall be sufficient so that the applicant will 
realize 25 cents over his “average total cost” for 

each case of Maine sardines delivered to the War Food 
Administration * * * between the date the application 
was filed and March 31,1946. 

The statement of considerations to Amendment 6 indi¬ 
cates the reason for the use of the 25 cent margin per¬ 
mitted under the adjustment provision: 

• * * Twenty-five cents per case is the historic mar¬ 
gin at which the keyless can pack used by the War Foods 
Administration was produced in peacetime. • • • 

The peacetime margin referred to is the industry per case 
average margin for the years 1936-1939, and was com¬ 
puted by dividing profits and officers’ compensation by 
the average number of cases of all packs produced during 
those years. Thus the effect of the adjustment provision 
was to guarantee every packer the average industry mar¬ 
gin on pre-war sales. • • * 
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In the judgment of the Administrator, the formula em¬ 
ployed in computing the amount of adjustment available 
to individual members of the Maine sardine-canning in¬ 
dustry was a fair and objective method of carrying out 
the basic incentive purpose of Section 112a. The formula 
is grounded upon the proposition that processors of this 
commodity would maintain quantity production if they 
realized the average per case industry profit margin ex¬ 
perienced during a representative prewar period. • • • 
Dated this 9th day of May 1947. 

(S) Philip B. Fleming, 

Philip B. Fleming, 

Temporary Controls Administrator. 

• • • # 

77 Filed Aug 8 1949 Harry M. Hull, Clerk 

EXHIBIT 23 

UNITED STATES OF AMERICA 
DEPARTMENT OF COMMERCE 
BEFORE THE DIVISION OF LIQUIDATION 
Docket No. 1184-2-P—Consolidated 
IN THE MATTER OF PEACOCK CANNING CO., 
ET AL., PROTESTANTS 

Opinion Accompanying Order in Part Dismissing and in 

Part Denying Protest 

On February 19, 1947, R. J. Peacock Canning Company 
and Seaboard Packing Company, both of Lubec, Maine, 
filed separate protests objecting respectively to Order 
L-15, denying in toto an application by Peacock Company 
for adjustment pursuant to section 1364.112a of MPR 184, 
and to Order L-14, denying in part Seaboard Company's 
application for adjustment pursuant to the same regula¬ 
tory provision. • • • 
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Maximum Price Regulation 184—Sales by Canners of 
Maine Sardines—issued July 23, 1942 (7 F. R. 5715), in 
section 1364.112 (a), prior to Amendment 6, established 
maximum prices of $4.43 and $4.48 per case for sale by 
canners of certain types of keyless standard pack Maine 
sardines. Amendment 6 was issued June 29, 1945 (10 
F. R. 8130). This increased the maximum price of the 
keyless standard pack to $4.55. * * • Paragraph (c) both 
before and after Amendment 6 provided that for sales to 
specified governmental procurement agencies the maximum 
price should be 97*4% of the prices listed in paragraph 
(a) less a discount of iy 2 % for payment made within ten 
days of receipt of the claim. * * * 

• # # • 

78 An adjustment procedure was provided to permit 
establishment of increased maximum prices, pur¬ 
suant to a specified formula, for keyless pack sardines 
sold to the War Food Administration. This provision for 
adjustment would not have been made had representatives 
of Protestants as well as of the rest of the industry not 
objected to the general adjustment provision contained in 
Procedural Regulation 6 and Revised Supplementary 
Order 9 as too complicated and uncertain. To meet the 
industry request for a simplified adjustment provision 
Amendment 6 added Section 1364.112a to the regulation. 
This section provided for an adjustment of the canner’s 
price sufficient to enable him to realize 25 cents over his 
“average total cost” for each case of Maine sardines de¬ 
livered to the War Food Administration, or any procure¬ 
ment agency thereof, between the date the application was 
filed and March 31,1946.* • * 

The adjustment provision was designed to encourage 
production and to insure against the possibility of a reduc¬ 
tion in pack. To effectuate this purpose, canners on sales 
to the government, were guaranteed a profit of 25 cents 
per case over average cost of current operations deter¬ 
mined by allocating such cost between keyless pack and 
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other operations on the basis of relative sales and then di¬ 
viding the keyless pack cost by the number of keyless cases 
produced. * * # 

Issued and effective this 30th dav of December 1947. 

E. C. TURNEY 

Acting Director, Division of Liquidation 

• • • • 

92 Filed Oct 28 1949 Harry M. Hull, Clerk 

Affidavit in Support of Defendant's Cross- 
Motion to Dismiss and for Summary Judgement, 
and in Opposition to Plaintiff's Motion 
for Summary Judgment 

• • • • 

93 The contract between R. J. Peacock Canning 
Company and Commodity Credit Corporation, 

Aw-f(f) 25868, was amended June 11, 1945, to provide 
for an additional sixty days after packing within which 
to tender delivery to Commodity Credit Corporation, fish 
packed during April and May 1945. 

• • • • 

116 Filed Oct 28 1949 Harry M. Hull, Clerk 

Affidavit in Support of Defendant's Cross- 
Motion to Dismiss and for Summary Judgment, 
and in Opposition to Plaintiff's Motion 
for Summary Judgment 

On this 27th day of October, 1949, there appeared before 
me Elmer F. Kruse, known by me to be the Manager, 
Commodity Credit Corporation, who, being first duly 
sworn, deposed and said as follows: 

I have examined Exhibit 8 attached to the affidavit of 
Joseph J. Smith, Jr., in support of plaintiff’s Motion for 
Summary Judgment and find that a recital in said Exhibit 
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8 purporting to be the “Original contract price’’ for cases 
of standard Keyless sardines delivered under contract 
Aw-f(F)25868 is not the original contract price under said 
contract. Said recital, which reads “Original Contract 
Price $4.5143,” is erroneous in that the original contract 
price per case for standard Keyless sardines delivered 
under said contract was $4.43625 when packed at Lubec 
and Eastport Plants, and $4.72875 when packed at the 
Portland Plant, as computed by applicable OPA Regula¬ 
tions. The figure $4.5143 is the “average total cost” re¬ 
cited in item 8 of computations appearing in the Order 
Granting Protest issued by the Director, Division of Liqui¬ 
dation, Department of Commerce, constituting Exhibit 7 
of the Affidavit of Joseph J. Smith, Jr. 

/s/ Elmer F. Kruse 
Manager, 

Commodity Credit Corporation 

• • • • 

119 Filed Mar 3 1950 Harry M. Hull, Clerk 

Judgment and Order on Cross-Motions for 
Summary Judgment 

This case having come on for hearing on November 18, 
1949, on plaintiff’s motion for summary judgment and 
defendant’s cross-motion to dismiss and for summary 
judgment, on the complaint and answer, the motions of the 
parties and the affidavits filed in support thereof and in 
opposition thereto, and on the interrogatories propounded 
by plaintiff and the answers thereto, and counsel having 
been heard, and it appearing that there is no genuine issue 
as to any material fact presented on defendant’s cross¬ 
motion for summary judgment and that the defendant is 
entitled to judgment as a matter of law, in that plaintiff 
has been fully paid for the sardines sold by it to de¬ 
fendant, it is by this Court the 3rd day of March, 1950, 
Ordered, Adjudged, and Decreed that 
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1. Defendant’s cross-motion for summary judgment in 
its favor is hereby granted, with costs, 

120 2. Plaintiff’s motion for summary judgment is 
denied. 

/s/ Bumita Shelton Matthews 
Judge 

United States District Court 

• • • • 

121 Filed Mar 30 1950. Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this March 30, 1950, that 
R. J. Peacock Canning Company, the plaintiff above named, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the judgment and 
order of this Court entered in this action on March 3, 
1950, granting defendant Commodity Credit Corporation’s 
cross-motion for summary judgment and denying plain¬ 
tiff’s for summary judgment. 
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IX THE 


States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,627 

R. J. Peacock Canning Company, appellant 

v. 

Commodity Credit Corporation, appei-t.ee 


APPEAL FROM A JUDGMENT AND ORDER OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUM¬ 
BIA 


BRIEF FOR APPELLEE 


counter-statement of the case 

The sole question presented on this appeal is whether, 
under an agreement amended to include an O.P.A. price ad¬ 
justment clause, the seller, R. J. Peacock Canning Company, 
having been paid both (1) the full interim or unadjusted 
price and (2) the difference between the unadjusted and 
adjusted price, is entitled to a judgment for some $14,020.69 
representing the l x /2 per cent cash discount the buyer, ap¬ 
pellee Commodity Credit Corporation, properly took 1 for 
payment within ten days after the submission of vouchers 

1 Appellant does not question the propriety of the cash discount 
on the interim price as of the time it was taken. 

( 1 ) 
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for the unadjusted price. Inasmuch as Commodity Credit 
Corporation is not asking for a cash discount on the ad¬ 
justed price, no question thereof was presented below or is 
presented here. The simple question is whether a seller of 
sardines under a contract amended at its solicitation to 
include an O.P.A. adjustment clause, after having received 
the full interim price, may thereafter claim, in addition to 
the price adjustment, the cash discount of 1 Y> per cent con- 
cededly earned by the buyer for prompt payment of the 
interim price, or phrased differently, whether the upward 
price adjustment destroys rights to earned cash discount, 
gives seller the use of money gratis, and deprives the buyer 
of the benefits it stipulated for in the agreement. 

In March, 1945, Peacock’s offer to sell sardines at O.P.A. 
ceiling prices in effect at the time of delivery was accepted 
by Commodity, and the parties entered into contract AW- 
f (F)-25868. The price paragraph, par. 2 of Form PBT-401, 
made a part of the contract by reference, provided in sub¬ 
division (a) that the price should be the “ceiling price for the 
appropriate species, can size, pack and grade as established 
by the Office of Price Administration for sales to govern¬ 
mental agencies in effect on the date of delivery” and in 
subdivision (b) that “From the price determined pursuant 
to (a) above there shall be deducted any cash discount estab¬ 
lished by the Office of Price Administration applicable to 
sales to governmental agencies.” The contract contained 
no provision for a price adjustment should ceiling prices be 
unsatisfactory to the canner other than a sixty-dav exten¬ 
sion of the time of delivery. Form PBT-401, par. 3. One 
sixty-day extension to tender for delivery to C.C.C. fish 
packed during April and May, to obtain a price adjustment, 
was given Peacock on June 11,1945. Joint App. 30A. 

In response to canner representations, Amendment 6 to 
Maximum Price Regulation (MPR) 184 was issued on 
June 29,1945 (10 F.R. 8130), affording a formula in Section 
1364.112a (b) for giving the seller price relief on its appli¬ 
cation. 

The new formula was complex. Computations thereunder 
could not be completed for some time, as the data awaited 
the results of operations continuing to March 31,1946. On 
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sales to War Food Administration or Commodity Credit 
Corporation, each applicant for an adjustment was to realize 
25 cents per case over his total average cost. Meantime, 
deliveries would be made to which the price to be fixed in 
the future would not apply unless the contract provided for 
an adjustment. The contract was not amended to provide 
an adjustment unless the canner so requested. Exhibit 4, 
Joint App. 15A-16A. Peacock’s application for an amend¬ 
ment to allow adjustments in price in accordance with sec¬ 
tion 1364.112a, added by Amendment 6 to MPR184 (10 F.R. 
8131-2), and payment of the interim price in the meantime, 
was accepted by Commodity by amending as of July 3,1945, 
par. 2 (a) of Form PBT-401 to provide that “If the Con¬ 
tractor has applied or will apply within five days after the 
date of this request for an amendment, for an adjustment in 
accordance with Section 1364.112 (a) (sic) of Maximum 
Price Regulation No. 184 of the Office of Price Administra¬ 
tion, the price payable to the Contractor shall be the maxi¬ 
mum ceiling price as adjusted by the Office of Price Admin¬ 
istration in acting upon such application. CCC will make 
interim payment of the maximum ceiling price effective 
on the date of this request for an amendment, . . . 
and will make final payment upon proof submitted by the 
Contractor as to the action taken by the Office of Price Ad¬ 
ministration upon his application.” The amendment in¬ 
cluded the following proviso: 

“Provided that the prices listed above are subject to 
discounts applicable to Government Agencies.” 

Paragraph 2 (b) of Form PBT-401, made a part of the 
contract by reference, and following paragraph 2 (a), was 
never amended. It provided: 

“From the price determined pursuant to (a) above 
there shall be deducted <my cash discount established 
by the Office of Price Administration applicable to sales 
to governmental agencies . . .” (Italics supplied). 

Paragraph 1364.112 of Maximum Price Regulation 184, 
as amended by Amendment 6 (10 F. R. 8130), issued June 
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29,1945, raised price ceilings from $4.32 to $4.43625 a case, 2 
which was the “interim” or “unadjusted” price. That 
paragraph provided in pertinent part: 

“(a) The prices set forth below are the maximum 
prices per case for Maine sardines . . . These 
maximum prices are gross prices and the canner must 
deduct therefrom his customary allowances, discounts, 
and differentials to producers of different classes. . . . 

“(c) Sales to governmental agencies. The maximum 
price for sales of canned Maine sardines to any pro¬ 
curement agency of the Armed Forces, the War Food 
Administration and any procurement agency thereof 
. . . shall be 97y> per cent of the price established 
in paragraph (a) of this section; from the price thus 
computed there shall be deducted a cash discount of 
iy 2 per cent if payment is made within 10 days from 
the date of receipt by the designated office of the govern¬ 
ment procurement agency of a properly authenticated 
claim. ’ ’ 

Subparagraph (f) of Section 1364.112 a of MPR 184, 
added by Amendment 6 (10 F. R. 8130, 8132), issued June 
25, 1945, on which Peacock’s contractual claim for increase 
is predicated, reads as follows: 

“(f) Amount of adjustment. (1) In the case of ap¬ 
plicants more than 80 percent of whose gross dollar 
sales volume during the current fiscal year consisted 
of Maine sardines, the adjustment shall be sufficient 
so that the applicant will realize 25 cents over his 
‘average total cost’ for each case of Maine sardines 
delivered to the War Food Administration, or any pro¬ 
curement agency thereof, between the date the applica¬ 
tion was filed and March 31, 1946.” 

On August 13,1948, some three years later, and pursuant 
to an opinion of the Emergency Court of Appeals rendered 
on July 14, 1948, in Peacock Canning Company v. Turney, 

2 Exhibits 17, 23, Joint App. 25A, 29A; Exhibit 11. The previous 
ceiling price “was $4.32 per case less 1 V 2 °/o cash discount . . . 
About June 1, O.P.A. decided to establish a maximum price of 
$4.55 per case and a price to the Government of $4.43625, less 
1V 2 % cash discount.” Peacock Canning Company v. Turney, 
168 F. (2) 1019-20 (E.C.A.). 
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168 F(2) 1019 (E.C.A.), the Division of Liquidation of the 
Department of Commerce, succeeding to the functions of 
O.P.A., issued its order pursuant to Section 1364.112 a of 
MPR 184, as amended, allowing Peacock an adjusted sell¬ 
ing price of $4.7643 per case net on Peacock’s sales and 
deliveries of sardines to War Food Administration, de¬ 
scribing its order as a mathematical calculation to give 
effect to changes in finished goods inventory. Joint App. 
17A-18A. 

Peacock delivered 205,138 cases of sardines during the 
period July 2, 1945 to March 31, 1946, inclusive. The ceil¬ 
ing price (exclusive of export packaging) governing sales 
under the contract at $4.43625 a case (hereinafter referred 
to as the interim or unadjusted price) came to $934,712.47. 
After deducting 1*4 per cent from the price for payment 
within 10 days, payment was effected pursuant to para¬ 
graph 2(b) of Form PBT-401. Peacock has never con¬ 
tended that less than the full interim price was paid. Its 
protest (p. 5 of the Transcript of Proceedings before the 
Temporary Controls Administrator, Peacock Carming Co. 
v. Clark, E.C.A. No. 463) states that 205,138 cases were 
delivered and that “Protestant received payment therefor 
in accordance with the prices provided in Appendix A of 
Section 1364.112 of MPR 184, Amendment 6 . . .” 
Thus Commodity paid (a) the interim price [$4.55 (the 
gross price) x 97^4%, or $4.43625] 3 and (b) the difference 
between the interim price and the adjusted price of $4.7643 
per case. Nevertheless, Peacock asserts that a balance is 
due because Commodity retains the amount of cash discount 
properly taken on the interim price. 

In the suit instituted December 20, 1948, Peacock moved 
for summary judgment. Commodity then cross-moved for 
summary judgment. The district court granted Com¬ 
modity’s cross-motion and denied Peacock’s motion. Pea¬ 
cock appealed from the judgment and order in Commodity’s 

3 “Under MPR 184, Amendment 6, the price to the Government 
was $4.43625 less l 1 / 2 % cash discount, if packed east of the 
Penobscot river. . . .” Peacock Canning Co. v. Turney, 168 F. (2) 
1019, 1020 (E.C.A.). 
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favor and from the denial of its own motion for summary- 
judgment. 

Of course the denial of plaintiff’s motion for summary 
judgment is not appealable as such. Morgenstern Chemical 
Co. v. Sobering Corp., 181 F(2) 160 (C. A. 3); Order of this 
Court dated May 26, 1949, rescinding Rule 10(c) and Rule 
11 of its General Rules. 

SUMMARY OP ARGUMENT 

Commodity’s payment of the interim price plus the price 
adjustment fully satisfied the unabated adjusted purchase 
price. The cash discount on the interim price of $4.43625 
was a premium allowed to induce prompt payment of bills. 
A premium for payment within a specified period is entirely 
different from a trade discount, or rebate, which effects 
a reduction of the purchase price. The seller’s interim 
price of $4.43625 was completely satisfied and the buyer’s 
obligation therefor was discharged by proper payment at 
the time. The buyer thereafter paid the difference between 
the adjusted price and the interim price when the price 
adjustment was ascertained. After this was done, nothing 
remained outstanding on its part to be performed—full 
payment had been made. 

The adjusted price was not “net” in the sense of exclud¬ 
ing cash discounts on the interim price or of forfeiting 
buyer’s right to credit for cash discounts on the interim 
price previously earned and taken in compliance with the 
terms of the contract as amended July 3, 1945. Neither 
O.P.A. nor the Division of Liquidation had its attention 
drawn to the expansive potentialities of the term “net” 
in the hands of a seller. It is most improbable that the 
Division of Liquidation intended to have plaintiff erect 
definitional skyscrapers on that foundation, in view of the 
clear statement in the controlling, dispositive opinion of 
the Emergency Court of Appeals in Peacock Canning Co. 
v. Turney, 168 F. (2d) 1019, 1021, that O.P.A. “agreed 
that the price paid the producers should be such as to 
realize the industry’s prewar normal profit of 25^ per case, 
less conventional discounts, and it so recited in the regu- 
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lation.” Manifestly, both O.P.A. and the Division of 
Liquidation would reject Peacock’s attribution to them of 
a fixed policy to uproot Commodity’s earned cash discount 
and, what is more important, defendant Commodity Credit 
Corporation, which in amending the contract without con¬ 
sideration on July 3, 1945, specifically reserved discounts 
applicable to Government agencies, did not obligate itself 
to that extent. The emphasis Peacock puts on the Division 
of Liquidation’s use of the word 44 net” in its August 13, 
3948, order granting the protest, is misplaced, considering 
that the order in compliance with the direction of the 
Emergency Court of Appeals perforce had to allow for 
“conventional discounts.” Peacock’s rights originate in 
the contract as amended. The contract has no provision 
forfeiting the right to earned discounts and did everything 
to preserve it. Paragraph 2(h), which remained intact, 
provided for discounts, and paragraph 2 (a) as amended 
July 3, 1945, to dispel any lingering ambiguity, expressly 
stated that the prices were subject to discounts applicable 
to Government agencies. 

The matter was not left open to inference. The dis¬ 
count allowance was included in the original, and retained 
in the amended, contract, specifically and by incorporation, 
thus limiting and superseding any ceiling or adjusted maxi¬ 
mum price. To the extent the ceiling price was not ex¬ 
ceeded, the agreement of the parties controlled. Section 
1346.112 a (f), added by Amendment 6 of MPR 184, issued 
June 29, 1945, was ineffective ex proprio vigore, and until 
adopted by the contract between the parties, to increase 
prices on goods delivered before the price increase could 
be ascertained. The adjusted price self-evidently was un- 
ascertainable before March 31, 1946, when the determinant 
factors would be ascertainable. In point of fact, Maximum 
Price Regulation 184 as amended, after increasing the price 
from $4.32 to $4.43625, expressly authorized and directed 
allowance of a cash discount as a reward for prompt pay¬ 
ment. 

As the Emergency Court of Appeals held, the adjusted 
maximum price was fixed so that producers would realize 
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the industry’s normal profit per case less conventional dis¬ 
counts. Amendment 6 betrays no hostility to cash discounts 
and not a word suggests that earned cash discount was to be 
effaced. 

Vis-a-vis the buyer a cash discount is an expense incurred 
for the use of money which does not reduce the seller’s profit. 
A discount on the interim price is thoroughly consistent 
with realization of a profit of 25^ a case. In its ordinary 
legal and commercial signification, the price is not reduced 
by a cash discount taken. Here the discount was not 
claimed (i) on the adjusted price or (ii) on the price dif¬ 
ferential, but only on the interim price, in accordance with 
the contract. Although the interim price was fully paid, 
Peacock seeks to limit the credit to 98^ per cent of 
$4.43625 per case despite its having had for a considerable 
period the use of the money ($920,691.77) on terms which 
it now seeks to repudiate, to the end that it may have some¬ 
thing for nothing over and above the price adjustment. 
The contention seems to be that somehow Commodity was 
unable to agree to a simple price adjustment of $42,000 
without immediately and simultaneously enlarging its lia¬ 
bility to $56,000 in an agreement obviously without addi¬ 
tional consideration to Commodity and one-sided in its 
benefits. Peacock’s analysis of the contract is vitiated by 
its illegitimate insistence that since the amendment thereto 
was drafted by Commodity, it should be construed against 
Commodity, in disregard of Peacock’s own initiation of the 
amendment, the fact it was the accommodated party, and 
of the established rule that relinquishments of public rights, 
like gratuity arrangements generally, are construed strictly 
against the grantees. This unilaterally favorable contract 
modification did not increase Peacock’s obligations. It 
stood to benefit substantially from the price increase 
whereas Commodity’s only conceivable benefit would be 
Peacock’s supposedly greater willingness to perform and 
deliver, the benefit received by any party promising a 
greater payment to one under a preexisting legal obliga¬ 
tion to perform. 1 Williston on Contracts, Rev. Ed., Sec. 
130. 
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Peacock has been unduly influenced by an inadvertent 
overpayment to another canner (Holmes) which Commodity 
reclaimed well before the decision of the Emergency Court 
of Appeals and, of course, long before this suit was insti¬ 
tuted. That other payment is almost a classic illustration 
of a transaction between strangers, of no concern whatso¬ 
ever to Peacock, proving only that subordinate employees 
on occasion make mistakes. 

ARGUMENT 

Point I 

Commodity Credit Corporation Has Not Lost the Cash Discount 
Earned on the Interim Price Paid Peacock Years Prior to 
Final Determination of the Adjusted Price 

Peacock, the seller of sardines under a contract amended 
as of July 3, 1945 to include an O.P.A. price adjustment 
clause, received the full interim price and now claims in 
addition to the price adjustment the cash discount of V/z 
per cent concededly earned by Commodity as the reward for 
its prompt payment of the interim price. From the ramified 
nature of its operations and controls, the Government 
has not been noted for the expedition of its payments. 
“The presumption is that the Government expedited the 
payment in question in order to take advantage of the dis¬ 
count and that, in doing so, it was inconvenienced in a man¬ 
ner that it would not have been had such payments been 
made in the regular course of business. ” 25 C. G. 890,893. 

Under the contract as amended, did the upward price 
adjustment destroy the right to the earned discount and 
give Peacock the use of money gratis? 

Originally the sardines were sold at the ceiling price 
effective at the time of delivery, subject to discounts estab¬ 
lished for Government agencies. When, at Peacock’s insti¬ 
gation, the contract was amended as of July 3,1945 to give 
price relief, the adjustment provision became the new par. 
2 (a); par. 2 (b), the discount provision, remained un¬ 
changed. The contract amendment itself carefully specified 
that the prices were subject to Government discounts. The 
formula devised by Amendment 6 to MPE 184 (Sec. 

ft 
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1364.112a(f), 10 F. R. 8130, 8132) to give price relief was 
designed to allow a profit of 25^ per case over the canner’s 
average cost, if the new price of $4.43625 established by 
Amendment 6, sec. 1364.112(a), was insufficient for that pur¬ 
pose. The amended contract took the undetermined price 
as the “adjusted price’’ and provided that “CCC will make 
interim payment of the maximum ceiling price effective on 
the date of this request for an amendment . . . and will 
make final payment upon proof submitted by the Contractor 
as to the action taken by the Office of Price Administration 
upon his application.” 

The interim price was understood to be $4.55 x 97%%, or 
$4.43625. The Emergency Court of Appeals so stated in its 
opinion. Payment of that price less the 1%% cash dis¬ 
count authorized by the regulation was payment of the full 
interim price of $4.43625, not a fractional payment leaving 
1%% to be added to any price increment fixed later. C. C. C. 
is not claiming a discount on the adjusted price of $4.7643 
a case, but only on the interim price of $4.43625, itself an 
increased price. (The price was increased 12^ a case by 
Amendment 6, MPR 184, par. 1364.112(a). Exhibit 11; 4 see 
footnote 2, supra.) The seller had for a considerable time 
the use of the interim price on terms which it now seeks to 
repudiate, on the theory that the contract requires payment 
of $4.7643 in money exclusive of discounts, and that only 
98%% of the interim price of $4.43625 should be credited. 

There is no question of two contracts for the same work 
at different prices, as in Winters v. United States, 84 F. 
Supp. 756, 114 C. Cls. 394, cert. den. 338 U. S. 903. In the 
event $4.43625 proved less than the adjusted price, para¬ 
graph 2 (a) of the amended contract provided for interim 
payment for the sardines at the maximum ceiling prices in 
effect on July 3, 1945 (Complaint, par. 6, Joint App. 3 A), 
and then payment of the difference. Under the contract, the 
interim price was not functus officio. It did not “lose 

4 “The accompanying amendment adjusts the prices for Maine 
sardines. The prices for the standard keyless can packs are in¬ 
creased by about 12^ per case.” Statement of the Considerations 
Involved in the Issuance of Amendment No. 6 to Maximum Price 
Regulation No. 184, Exh. 11. 
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standing’’ as a price (Appellant’s Br., pp. 13, 14), neither 
has it “lost all character, standing and effect as a price” 
(Appellant’s Br., pp. 23, 25). Commodity made “interim 
payment of the maximum ceiling price effective on the date 
of this request for an amendment” (Par. 2 (a) of the con¬ 
tract as amended). The specific statement in the contract 
confutes Peacock’s argument (p. 14 of its brief) that “ap¬ 
pellant’s interim price lost all standing as a ‘price’ when 
OP A granted appellant an adjusted price”—Commodity 
was required to make and did make “interim payment of the 
maximum ceiling price.” The contract regulated the 
method and mechanics by which the $4.7643 should be paid. 
$4.7643 was paid in accordance with the contract. “ . . . 
we are not concerned with the construction of an adminis¬ 
trative regulation, but are dealing with the interpretation 
of a contract and must be guided by the intent of the 
parties, as expressed therein.” Dunccun Coffee Co. v. 
R.F.C., 178 F. (2) 926, 930 (E.C.A.), cert. den. 70 S. Ct. 801, 

The issue relates to earned discount on the interim price 
that was paid promptly. Discount on the adjusted price 
has not been claimed and is not in question. However, 
Peacock now contends that only a part of the adjusted price 
has been paid, and denies Commodity’s right to the cash 
discount for prompt payment of the interim price within 
ten days from receipt of properly authenticated claims, 
taken without challenge pursuant to the terms of the con¬ 
tract. Commodity, having paid both the interim price and 
the price differential, i.e., “the amount by which the price 
exceeds the maximum priced Section 1364.112a(b)), main¬ 
tains that it has fully discharged its obligations, as against 
plaintiff’s attempt to forfeit the earned cash discount. 

A cash discount is not a price reduction. However the 
seller chooses to regard it, it is a payment for the use of 
money, a financial item like interest. It is unimportant 
that the seller thinks of it as decreasing the return on goods 
sold. Legally and commercially it is in purpose and effect 
the incentive the seller holds out to the buyer for prepay¬ 
ment, a special benefit to seller and an achievement by the 
buyer. Carroll v. Drury, 170 Ill. 571, 575, 49 N. E. 311, 312; 
Mutual Sav. Fund v. Seemiller, 3 Phila. 115, 118. Para- 
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graph 2 (a) in its original and amended form and para¬ 
graph 2 (b) proceed on the premise that a cash discount 
does not reduce the price. 

The full payment need not be reopened for dissection 
when the seller is given the advantage of an adjustment 
in price; one advantage conferred by a benevolently dis¬ 
posed buyer by no means presupposes the other as an 
inevitable or even normal concomitant. The intention 
to confer duplicate benefits would have to be manifested by 
clear and unambiguous language to charge a governmental, 5 
or even a private promisor, particularly where the promisee 
undertook no additional obligations. 1 Williston on Con¬ 
tracts, Rev. Ed., Sec. 130. And here (i) Commodity was 
discount-conscious and discount-minded; (ii) Par. 2 (b) 
remained in the contract; (iii) the contract amendment 
itself preserved the right to discounts. Peacock is in error 
in asserting at p. 18 of its brief that “Appellee, in drafting 
its agreement, left the matter of discounts to OP A . . .” 
Commodity entered into the contract with Peacock and 
accepted Peacock’s request for an adjustment. The dis¬ 
count provisions it had inserted are not superfluities but 
were included ex industries. 

A cash discount is not regarded, except impractically and 
metaphysically, as reducing the actual price the buyer pays 
for the goods. It is only quibbling to argue that the cash 
discount reduced Commodity’s payment for the sardines 
it bought. The parties contracted on the footing of the 
prevailing legal and commercial understanding of a cash 
discount, that the buyer pays the supplier the full unad¬ 
justed price, with a side transaction whereby in accord¬ 
ance with his bargain the seller rewards the buyer’s prompt 
payment of the amount due. United Shoe Machinery Co. v. 
Abbott, 158 Fed. 762 (C.A. 8); Bristol-Myers Co. v. Lit 
Bros., Inc., 336 Pa. 81,90, 6 Atl. (2) 843,847; Weco Products 
Co. v. Mid-City Cut Rate Drug Stores, 55 Cal. App. (2) 
684, 687, 131 P. (2) 856, 758; Food and Grocery Bureau v. 

5 “A liability in any case is not to be imposed upon a government 
without clear words.” Pine HiU Co. v. United States, 259 U. S. 191, 
196. 
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Garfield, 20 Cal. (2) 228, 125 P. (2) 3; Eiseriberg’s White 
House v. State Board, 72 Cal. App. (2) 8, 164 P. (2) 57. 
Unlike a trade discount or rebate, a cash discount does 
not represent a price reduction or abatement. American 
Lace Mfg. Co. v. Com’r., 8 B.T.A. 419. “A trade discount 
is the difference between a seller’s list prices for his goods 
and the amount at which he sells those goods to the trade. 
A cash discount has a very definite meaning also. It is a 
deduction from the price at which goods are billed to the 
purchaser which the seller allows for settlement of the 
bill within a certain stated time.” American Cigar Co. v. 
Com’r., 21 B.T.A. 464, 499. While differing from true 
interest, a cash discount is nevertheless a reward for prompt 
payment that does not reduce the price as such. “Neither 
can it be asserted that by giving discounts for cash the 
terms of the statute in question are contravened. A cash 
discount is a reward for prompt payment. It is a trade 
practice long established and is authoritatively recognized 
as being not a deduction from the purchase price.” Weco 
Products Co. v. Mid-City Cut Rate Drug Stores, 55 Cal. 
App. (2) 684,687,131P. (2) 856,858; see also Bristol-Myers 
Co. v. IAt Bros., Inc., 336 Pa. 81, 90, 6 Atl. (2) 843, 847. 
In business practice, cash discounts are a residual element 
customarily provided for separately as a deduction after the 
price figure has been fixed. 6 Price and discount provisions 
have different but compatible objectives. The first relate 
to basic outlay, the second to premium for prompt payment 
analogous to but not identical with payments for the use of 
money. In Warfield-Pratt-Howell v. Com’r., 13 B.T.A. 
305, the discount was V/z% for payment within ten days. 
The Board held, at pp. 308-309: 

“Two methods of accounting for purchase cash dis¬ 
counts are in general use in business, and both have 


6 In this connection, “price” and “cost” are to be sharply dif¬ 
ferentiated. The former is a legal and mercantile concept, the latter 
largely an accounting or economic concept. 

A cash discount “is always applied to the net or trade price 
reached after all trade discounts have been deducted.” Walton & 
Finney, Mathematics of Accounting and Finance, 1921, p. 80; see 
Sanford, Applied Accounting Principles, 1932, p. 185. 
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their advocates among the leading accounting author¬ 
ities. Under one method the discounts are deducted 
from the invoice prices and only the net amounts are 
charged against purchases. Under the other method 
the gross invoice prices are charged against purchases 
and cash discounts allowed are accounted for as finan¬ 
cial income arising from the employment of business 
funds. It was undoubtedly in recognition of the fact 
that both of these methods were in general use, and 
that the effect of either on net income is the same, that 
taxpayers were extended the option in Article 1583 of 
Regulation 45 to deduct or not to deduct from invoice 
prices, the cash discounts, approximating a fair interest 
rate, provided a consistent course is followed/* 

The Board refused to hold (1) that V/ 2 % discount for 
payment within 10 days did not approximate a fair interest 
rate, or (2) that it was in the nature of a rebate, or trade 
discount, and therefore to be regarded as a reduction of 
invoice or purchase prices, saying (p. 310): 

“We can make no inferences based on the equality 
of a translation of a discount rate from a period of days 
to one of a year; the comparison may be, and usually is, 
a wholly improper one.” 

See also Montreal Mining Co., 2 U. S. Tax Court 688, 699; 
cf. In re Desnoyers Shoe Co., 227 Fed. 16, 18-19 (C. A. 7); 
United Shoe Machinery Co. v. Abbott, 158 Fed. 762 (C. A. 8). 

In In re Desnoyers Shoe Co., 227 Fed. 16,18-19 (C. A. 7), 
Judge Mack said: 

“A provision for discounts far in excess of the lawful 
interest rate is not only a usual, but an invariable, term 
in sales at wholesale of most lines and at retail of many 
lines of merchandise. Their validity is beyond question. 
If, however, 5 per cent discount for payment in 10 days 
or 2 per cent in 30 days, of a debt due in 60 days, is 
legal, 50 per cent discount for payment in 15 days of 
a debt due in 30 days cannot be held illegal merely 
because it is a much larger percentage. In both cases, 
the allowance is in fact, as in law, a discount, not a 
penalty. The debt itself is what the parties by lawful 
agreement have declared it to be, the full amount earned 
and payable at a definite date thereafter.” (Italics 
supplied). 
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A cash discount is given in return for prompt payment, 
an extra identifiable benefit to the seller and detriment to 
the buyer. See 24 A. L. R. 1474, 1475. Both benefit and 
detriment are irreversible in that the status quo ante cannot 
be restored after payment. Peacock’s theory would retract 
the reward for prompt payment already earned by Com¬ 
modity and pro tanto confer an unearned, uncontemplated 
benefit on the seller which would have had the use of the 
money without compensating the buyer. 

Regardless of the steps by which the adjusted price may 
have been reached, it was expressed in dollars and cents, 
and imported into the agreement, as $4.7643 a case. From 
this the agreement entitled the buyer to deduct the unad¬ 
justed price ($4.43625) it had satisfied, not 98 Mj% thereof 
or some even more arbitrary percentage. Hence, Com¬ 
modity Credit neither lost nor forfeited the benefit of the 
cash discount on the interim payment which had been taken 
long prior to the price adjustment. The cash discount on 
the interim price was a premium allowed to induce prompt 
payment. When this was earned, it became indefeasible. 
The buyer’s right to a credit is not forfeited by a price 
adjustment which doesn’t exclude it either in terms or by 
implication. In fact, the Emergency Court of Appeals 
stated that O.P.A. “agreed that the price paid the pro¬ 
ducers should be such as to realize the industry’s prewar 
normal profit of 25^ per caser, less conventional discounts, 
and it so recited in the regulations.” Judge Bindley cor¬ 
rectly noted that the previous price to the Government was 
$4.43625 less V/ 2 % discount, thereby illuminating what he 
meant by “less conventional discounts” and demolishing 
Peacock’s lame “lapsus linguae ” theory elaborated at pp. 
28-29 of its brief. 

The discount allowance, we have seen, was integrated into 
the sales contract in determining the method of making the 
interim payment and in determining the credit for previous 
payments on the adjusted price, and it was repeated in the 
adjustment amendment itself. The contract amendment 
specified that “the prices listed above are subject to dis¬ 
counts applicable to sales to Government Agencies.” Ex- 
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Mbit 4, Joint App. 17A. Section 1364.112(c) of MPR 184 was 
a discount applicable to such sales. Thus, if the proviso in 
the contract amendment is to be given any effect and mean¬ 
ing the discount allowance must be read as operative, at least 
with respect to the interim price wMch was “listed above,” 
and unless Peacock can find some logical objection, as a qual¬ 
ification of any adjusted maximum price as w'ell. 7 

(1) The parties having so agreed, their contractual ar¬ 
rangement is paramount to the extent the price ceiling is 
not breached, since what is specially agreed upon takes 
precedence over what is general and implied, and since the 
adjusted price formula of Amendment 6 of MPR 184 applied 
to goods already delivered only to the extent the contract 
permitted. 

(2) Furthermore, the maximum price regulation itself so 
provided. MPR 184 states that the maximum prices are 
gross prices subject to customary allowances, discounts, etc. 
Adjusted maxima replacing the originals must likewise be 
subject to customary discounts unless the latter are incon¬ 
sistent with the adjusted price or are plainly precluded by 
its theory. But the adjusted price is not in conflict with 
allowance of the discount. The cash discount in this case 
is an abatement neither of the interim, unadjusted price, 
nor of the adjusted price. Indeed, it was never taken on the 
adjusted price. 

As a cash discount is not a price reduction device, the in¬ 
terim price has not been abated. Crediting it in full does not 
affect Peacock’s profits any more than if it had assigned 
the account receivable to its banker and had paid charges. 
With reference to the adjusted price payment, no discount 
has been claimed. Only remotely, in determining the allow¬ 
ance, or credit, for interim payments, is the cash discount 
in any way involved. 

It is question-begging, and we suggest, circular reasoning 
impugning the conclusion of the Emergency Court of Ap- 

7 Contrary to the statements, pages 15, 17, 21, 23, Appellant’s 
Brief, no concession is made that if payment had been made in 
10 days, the discount would not be available on the increment. 
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peals for Peacock to state (Br., p. 30, fn. 14) that “Here, for 
example, if appellant had been unable to earn 25£ per case 
profit by any amount from $1 up to the amount of appellee’s 
$14,020 cash discount, appellant would have been granted a 
price adjustment sufficient to yield it such a profit. But, 
under appellee’s theory, appellant would have received no 
additional payment notwithstanding the fact that it would 
have been granted a higher price. ’ ’ The short answer is that 
appellant was given a price adjustment. The price adjust¬ 
ment was pegged at $4.7643 for this canner and cannot be 
collaterally attacked in this suit; if that price did not enable 
Peacock to realize a 25^ per case profit, Peacock should have 
applied for certiorari. "Whatever the methods by which it 
was reached, the adjusted price was fixed in dollars and 
cents. Under the contract as amended Peacock was never 
promised an increment of more than its costs plus a 25^ 
profit, less the unadjusted price. 8 

Far from being axiomatic, it is specious ad hoc reasoning 
to argue that if the prices established pursuant to Sec. 
1346.112a had been made subject to discount, they would not 
have yielded the 25^ per case profit. It is, we submit, a 
fallacious conclusion from an erroneous premise in which 
Peacock’s conclusion is already implicit and presupposed 
that it necessarily follows that the adjusted price granted to 
plaintiff is not subject to the cash discount claimed and de¬ 
ducted by Commodity. Through all its paraphrases and 
mutations, the argument loses sight of the fact that the 
profit margin on individual sales is fixed independent of 
discounts as reductions of the price and that the agreement 
between the parties and the O.P.A. price adjustment so in¬ 
tended. A profit margin after discounts would give the 
seller more than 25^ a case profit whq re the buye r could not 
or did not take advantage of the discounts if the alleged 


8 If a tailor sells a suit for $60, less 2% for payment in ten days, 
and while the suit is being tailored, agrees to furnish a vest for 
$75, no mention being made of a discount, after having been paid 
$58.80 on the ninth day, he can hardly claim a balance of $16.20 
instead of $15. And Peacock never included the vest. 
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historic (1936-39) margin in the sardine industry (Exhibit 
22, Joint App. 27A) was arrived at after deduction of cash 
discounts, O.P.A. was never so advised in the voluminous 
material Peacock filed as protestant. The fact, stressed in 
appellant’s brief, pp. 27-28, that O.P.A. stated that the 
“peacetime margin referred to . . . was computed by 
dividing profits” by cases produced has no tendency to prove 
or substantiate the contention that the margin of 25^ a case 
was ‘ 1 a profit over and above cash discounts. ’ ’ Cash discount 
received (taken) on materials used may affect cost,® and cash 
discounts allowed (given) and discounts taken may affect 
profit and loss, and financial reports, but not prices. Pea¬ 
cock fails to mention that O.P.A. form A, referred to in 
footnote 13 of its brief, was an Annual Financial Report 
which required consideration of cash discounts taken in 
ascertaining the cost of goods bought as well as the discounts 
given in ascertaining the sales of goods and services; that 
the two would tend to offset and cancel each other; that 
item 2a, “cost of materials used” added “net of cash dis¬ 
counts” to bring about their deduction, clearly implying 
that otherwise cost would be unaffected and that the added 
words were not redundant, but were there for a purpose; 
that only the cost of all operations and gross dollar sales 
volume were factors in the formula prescribed by Section 
1346.112 a (f) of MPR 184 to determine average total cost 
of the standard keyless pack; 9 10 that cash discounts were 


9 Peacock confuses purchase discounts and sales discounts. The 
argument in Appellant’s Brief, p. 26, that a “seller’s costs include 
discounts allowed to purchasers” is plainly erroneous and at 
variance with O.P.A. Form A, sharply differentiating between cash 
discounts given and selling expenses. A seller’s costs relate to his 
purchases and selling expenses. 

10 The Statement of Economic Data and Other Facts officially 
Noted by the Temporary Controls Administrator (Transcript of 
Record in Peacock Canning Co. v. Clark, pp. 213-214, footnote 6) 
states: “It would have been more appropriate to require the filing 
of a slightly different form for the adjustment provision, although 
Form A does provide useful data for ‘tying-in’ costs and profits in 
any event. However, it was determined that the use of a slightly 
different form would have been inconsistent with the provisions 
of the Federal Reports Act of 1942. . . .” 
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* specifically required by item 18 (c) to be deducted from 
“gross sales” [which were computed without reference to 
(a) returns and allowances; (b) trade discounts; (c) cash 
discounts allowed; and (d) freight and cartage out] to de¬ 
termine items 1, 3,8,14, and 19, none of which had any part 
in the formula of Section 1346.112 a (f), any more than 
long-term interest on debt, a nonoperating deduction. The 
litigation in the Emergency Court of Appeals concerned only 
item 2, “Cost of goods and services sold,” and more spe¬ 
cifically item 2 (f), “Net change in in-process and finished 
inventories.” 

The formula of Section 1346.112a (f), total cost of all op¬ 
erations times gross dollar sales volume of keyless can pack 
divided by total gross dollar sales volume from all opera¬ 
tions, giving the cost of producing the keyless can pack, 
which quotient had to be divided by the number of cases of 
the keyless can pack to obtain the average cost per case, 
looked to “gross sales” and did not require any considera¬ 
tion of the effect of cash discount given. To this average 
cost, 25^ per case was added. Commodity has never ques¬ 
tioned the pertinence of cash discount taken and given in 
preparing a profit and loss statement for a period. This is 
entirely different from saying that the price per case must 
be such as to give a profit of 25^ after cash discounts. Here 
the average cost was found to be $4.5143, to which 25^ was 
added to give the adjusted price of $4.7643. Nothing in the 
computation implied extinguishment of cash discount pre¬ 
viously earned. 

Under the amended contract of July 3, 1945, which con¬ 
trols, (1) adjusted price (minuend), less (2) interim price 
paid (subtrahend) = (3) amount due (difference). The 
subtrahend is a datum, rendering it unnecessary and super¬ 
erogatory to contrive an artificial, unbusinesslike, con- 
ceptualistic analysis in order to break the subtrahend down 
and atomize it for the purpose of conferring an unearned, 
cumulative benefit on the seller. The cash discount was not 
an ingredient, element, constituent, or component in the 
adjusted price. As to the subtrahend or interim price, it 
is a known quantity, undisturbed and unaffected by the ad- 
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justed price or the formula for the determination of the 
adjusted price. Commodity asserts no claim to a discount 
on moneys not prepaid, nor on the price differential it agreed 
to pay by the July 3, 1945 amendment. The cash discount 
had been earned by the terms of the contract; more than 
$920,000 had been paid within ten days; the propriety of 
the discount on the $934,712.47 interim price has never been 
challenged by the seller [although in its Summary of Perti¬ 
nent Figures and Dates at p. 33 of its brief, see also pp. 8, 
13, 15, it argumentatively characterizes $934,712 as the 
“Interim Unadjusted Gross Ceiling Price” and $920,691 as 
the “Interim Unadjusted Net Ceiling Price (after deducting 
V/ 2 % cash discount amounting to $14,020),” both terms 
being controversial designations of Peacock’s own coin¬ 
age] ; u and Commodity is not claiming a cash discount on 
the increment it agreed to pay. 

Commodity paid the price on which the discount was 
earned within the time specified. When the interim price 
was paid, it could not be known whether the price determined 
by the adjustment formula would prove to be greater than 
the existing price ceiling, i. e., the price ceilings increased 
by Section 1364.112(a) of MPR 184, Amendment 6, issued 
June 29,1945, from $4.32 to $4.43625. The right to the dis¬ 
count for the payments made before ascertainment of the 
adjusted price had attached and was immune from defeas¬ 
ance by strained and labored inference. It was a proper 
earned discount when taken on what might -well have turned 
out to be the effective price—it did not lose character as 
such when the price was later adjusted. In consenting to a 
price adjustment, Commodity did not intend, and could not 
have intended, to jeopardize the discount it had gone out of 
its way to earn, and it specifically stated in the contract 
amendment (Exhibit 4, Joint App. 17A) that the listed 


11 Paragraph 1364.112(a) of MPR 184 distinctly recognizes that 
$4.55 was the gross price. See p. 17, footnote 9, of Appellant’s 
Brief. Peacock, however, sets up a new glossary of terminology 
and refers to $4.43625 ($4.55 x 97 V>%) as the gross price. The 
Emergency Court of Appeals, on the contrary, referred to $4.43625 
as the price to the Government. 
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prices were subject to discounts applicable to sales to Gov¬ 
ernment Agencies. The listed prices included the interim 
prices. Peacock’s argument makes the proviso surplusage. 

Appellant’s conclusion, therefore, from the dubious as¬ 
sumption that if the prices established pursuant to section 
1364.112a were subject to a cash discount they would not 
yield a 25^ per case profit—that the adjusted prices are not 
subject to the cash discount provided in section 1364.112(c) 
—misconceives the question. 

The question in the case is not whether a profit of 25^ per 
ease for Maine sardines was to be before, after, or irrespec¬ 
tive of cash discounts, or differed from a mark-up , but 
whether Commodity is to be credited with having paid 100% 
or only 98V*>% of the interim price ($4.43625) on the adjusted 
price of $4.7643 per case where the contract as amended con¬ 
templates and requires the application of the interim price 
on the adjusted price. Commodity took a discount on the 
interim price, fully discharging that item, and then paid in 
full the difference between the adjusted price and the 
interim price. That the adjusted price may have been 
“net” in a loose sense would not in our view exclude cash 
discounts. See infra, pp. 22-23, for a discussion of the Divi¬ 
sion of Liquidation order. But speculation on that topic is 
idle, since no cash discount has been claimed or taken on the 
adjusted price. Nevertheless, allowance of a discount for 
prompt payment is thoroughly consistent with “assurance 
of a net profit of 25^ per case,” whatever may be true of 
other discounts, such as trade, wholesale, or quantity dis¬ 
counts. Discounts were not precluded by the price adjust¬ 
ment but were implied in any price structure that did not 
specifically negative them. 

Point II 

The Decision of the Emergency Court of Appeals in Peacock 
Canning Co. v. Turney Is Fatal to Plaintiffs Claim 

While not essential to appellee’s position and extraneous 
to any issue herein, Amendment 6 of MPR 184 was designed 
to permit canners to realize a profit of 25^ per case less cash 
discounts. A buyer does not look upon interest incurred 
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or imputed, or cash discount, as part of seller’s cost. 

The facts developed in Peacock Carming Co. v. Turney, 
168 F. (2d) 1019 (E. C. A.) confirm our view. The sardines 
were delivered after the adjustment effected by the contract 
amendment of July 3, 1945 brought the adjustment pro¬ 
vision of Amendment 6 to MPR, issued June 29, 1945, into 
play. “On July 2, 1945, each of the complainants filed its 
application for adjustment of the prices at which it was 
delivering sardines to the Government and each of their 
contracts was thereafter amended so as to provide that the 
price to be paid for sardines sold and delivered under such 
contracts ‘shall be the maximum ceiling price, as adjusted 
by the Office of Price Administration’ upon application.” 
The adjusted price formula may have been known but the 
price thereunder was not and could not have been ascer¬ 
tained when Commodity paid $4.43625 less V/ 2 % cash dis¬ 
count. Peacock could not have been aggrieved by payment 
of that amount on deliveries preceding ascertainment of 
the adjusted price. The difficulties in the ascertainment are 
amply demonstrated in the opinion of the Emergency Court 
of Appeals. Thus, there is every reason to agree with that 
court (168 F. (2d) 1019,1021) that “0. P. A. . . . agreed 
that the price paid the producers should he such as to realize 
the industry’s normal profit of 25$ per case, less conven¬ 
tional discounts, and it so recited in the regulation.” This 
considered statement can neither be shrugged off lightly by 
appellant nor be revamped to fit the seller’s purposes. Re¬ 
casting a court’s language is proverbially treacherous busi¬ 
ness, particularly when the result is to contradict its plain 
meaning. 

C.C.C. paid the interim price promptly and thus earned 
the discount. Thus, when Peacock protested the O.P.A. 
treatment of inventories in arriving at the adjusted price 
and took an appeal to the Emergency Court of Appeals, the 
court ruled in Peacock’s favor and remanded the case for 
further proceedings, to reflect changes in inventory of 
finished goods, stating that the profit was fixed so as to allow 
a profit of 25^ per case less conventional discounts. There¬ 
after, when the Division of Liquidation, Department of Com- 
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merce, as successor to O.P.A., on August 13, 1943, granted 
a price adjustment increasing the price to $4.7643 a case 
“net,” “upon the Opinion and Judgment of the Emergency 
Court of Appeals” (Exh. 7, Joint App. 17A), it obviously 
did not mean to take issue with the Emergency Court of 
Appeals, by whose order it was bound. The Division of 
Liquidation would hardly be expected to deviate from the 
Court’s mandate to heap greater advantages on sellers. 12 
The reference to $4.7643 per case net cannot be read to 
exclude cash discount. The Division distinctly stated that 
it was only making what it called a mathematical calcula¬ 
tion. It stated: “Thus, the sole remaining determination 
herein for the purpose of fully disposing of these protests 
is the mathematical calculation to give effect in costs to 
changes in finished goods inventory.” (Exh. 7, Joint App. 
18A). 

Point III 

Peacock’s Interpretation Is Inequitable 

To deprive Commodity of the reward for prompt payment 
agreed upon and taken without protest would unjustly 
enrich Peacock, which held out the incentive; would leave 
Commodity uncompensated for its expedited payment, and 
give Peacock something for nothing over and above the 
price adjustment. The prepayment cannot be undone at this 
date, and to relieve seller of its bargain would be inequitable. 
See Plymouth Rubber Co., Inc., 25 Comp. Gen. 890, 893 
(1946): 

“The presumption is that the Government expedited 
the payments in question in order to take advantage of 
the discount . . . and that, in doing so, it was incon¬ 
venienced in a manner that it would not have been had 
such payments been made in the regular course of busi¬ 
ness. Hence, if the Government now were required to 
refund the discount, it would be placed in the position 
of having performed special services without receiving 
any consideration therefor, which would be clearly 
inequitable.” 


12 Neither Section 1364.112a(f) of MPR 184 nor the Statement 
of Considerations Involved in the Issuance of Amendment 6 use the 
word “net” in connection with the profit of 25< a case. 
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Peacock, having had the use of the $920,000, has now 
fashioned an argument for recapturing the cash discount, 
allegedly based on inviolability of the adjusted price. But 
allowance of the cash discount, as fairness, equity and the 
agreement all require, in no way impinges on the adjusted 
price. In view of the large donative element in the amend¬ 
ment of July 3, 1945, it cannot be argued that Peacock is 
entitled to the benefit of any doubt it may create. The 
benefit of the modification inured solely to Peacock, the 
detriment imposed itself solely on Commodity. There was 
no correlative benefit to Commodity. 1 Williston, Contracts, 
Rev. Ed. Sec. 130. 

Point IV 

The Right to Discount, Having Its Origin in Contract, Would 

Not Be Defeated Even by a Removed Price Ceiling: The 

Price Ceiling Was Not Removed When An Alternative 

Adjusted Price Was Allowed 

Paragraph 1364.112 (c) of MPR 184 as amended pro¬ 
vided, in effect, that the maximum price to the Government 
should be 97.5% of the normal increased ceiling price, with 
a discount of V/ 2 % for payment within 10 days. Paragraph 
1364.112 a (f), added to MPR 184 at the same time by 
Amendment 6, did not supersede this regulation but sup¬ 
plemented it as an available alternative. In other words, 
if, after applying the formula in 1364.112 (a), (c), the price 
did not give the contractor a profit of 25^ per case, para¬ 
graph 1364.112 a(f) provided that the price might be 
adjusted to allow such a profit. Even assuming the regula¬ 
tion as amended did provide for a profit of 25^ per case 
without regard to discounts, plaintiff is bound by its con¬ 
tract, which specifically provided for deduction of any cash 
discount established by the Office of Price Administration. 
The 1*4% discount provided by par. 1364.112 (c) was a 
discount established by O.P.A. which became imbedded in 
the contract as an integral term thereof. Commodity was 
not dependent on the retention of the provision in the MPR 
(although it continued at all times pertinent) but con- 
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tracted for the discount, and as to any price to which par. 
1364.112(c) applied, Commodity reserved a specific con¬ 
tractual right to take the discount. Once earned by buyer, 
the discount allowance could not be defeated. 

The adjustment ordered by the Director of the Division of 
Liquidation omitted reference to discounts in determining a 
price based on a profit of 25^ per case of sardines for the 
producer. Discounts were not separately or distinctly con¬ 
sidered by the Division of Liquidation, and understandably, 
since the contractual provisions did not concern the Di¬ 
vision. Nevertheless, there is ample support for the con¬ 
sidered statement of the Emergency Court of Appeals in 
Peacock Canning Co. v. Turney, 168 F. (2d) 1019, 1021 
(1948) that it was the intention of O.P.A. in providing for 
adjustment of prices under 1364.112 a(f) to allow the in¬ 
dustry to realize the “prewar normal profit of 25^ per case, 
less conventional discounts,’’ in realization that discounts 
unless excluded were implicit in any price or price structure. 

Manifestly, the date of payment of the difference between 
the adjusted price and the interim price is irrelevant to the 
propriety of the discount on the interim price. The ad¬ 
justed price, if it should be higher than the interim price, 
was unascertainable until March 31, 1946 at the earliest. 
(Prompt payment was made in connection with the undis¬ 
puted part of the claim; the delay in payment of the re¬ 
mainder was caused by Peacock’s failure to submit a cor¬ 
rect voucher.) 

In short, Commodity paid the interim price, on which the 
discount was taken. It obviously could not have anticipated 
the amount and prepaid the later increment. Entitlement 
to the discounts for the payments made before adjustment 
had already vested and was immune to divestment or for¬ 
feiture by tenuous reasoning or strained inferences. 
Prompt payment in full was not retroactively converted 
into a belated or partial payment by the adjustment. Pay¬ 
ment of an increased price, proper when made, retained 
its character when the price was later adjusted. 
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Point V 

The Agreement Should Be Sensibly Construed, With All 
Genuine Doubts Resolved in Favor of the Buyer 

Inasmuch as the amendment to the contract was made 
only at the canner’s specific request and solicitation (Ex¬ 
hibit 4, Joint App. 15A-16A), in the terms of the amend¬ 
ment, which set the stage for varying the price term, 13 
Peacock, the accommodated party, is scarcely entitled to 
a broad and latitudinarian construction in its favor ( Gar¬ 
rison v. United States, 7 Wall. (U. S.) 6S8, 690.) “While 
complainant denies that it ever consented to the interpreta¬ 
tion placed on the contract by respondent, nevertheless, it 
adopted the language from which that interpretation logi¬ 
cally flows.” Duncan Coffee Co. v. R. F. C., 178 F. (2) 
926, 930 (E.C.A.), cert. den. 70 S. Ct. 801. Without the 
amendment made at Peacock’s request (most sardine can- 
ners did not apply for an adjustment), C.C.C. would only 
have been liable for the ceiling price at the time of delivery 
(as increased by Amendment 6 to MPR 184, Sec. 1364.112 
(a)) less the cash discount. Peacock supplied no further 
consideration and nothing paid for has been withheld. It 
comes with ill grace for it to urge as a makeweight that 
the adjustment provision it tendered should be interpreted 
against Commodity as the party preparing it, in contra¬ 
vention of the settled rule of construction that relinquish¬ 
ments of the public interest and in derogation of the public 
right are strictly construed (Northern Pacific R. Co. v. 
United States, 330 U. S. 248, 257; cf. Blair v. Chicago, 201 
U. S. 400, 471, 473; District of Columbia v. Johnson, 165 
U. S. 330, 338; Slidell v. Grand jean, 111 U. S. 412, 437-438). 
Generosity in waiving a legal right is not to be compounded 
or pyramided. The adjustment provision introduced by 
Amendment 6 cannot be distorted to open up, unsettle, and 
nullify the undisputed full payment of the interim price. 
Moreover, the adjustment provision in the contract credits 

13 There was no “average reciprocity of advantage.” Penn Coal 
Co. v. Mahon, 260 U.S. 393, 415. The seller’s greater willingness 
to pack sardines was problematical. 
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the interim price and specifies that “the prices listed above 
are subject to discounts applicable to Government Agen¬ 
cies/ 9 By any fair and reasonable interpretation of the 
contracts, the seller has been paid in full. 14 

To the extent plaintiff may have counted on a supposed 
rule waranting ultragenerous pyramiding of Government 
concessions, its expectations were doomed to disappoint¬ 
ment. In Smoot’s Case , 15 Wall. (U. S.) 36,45, the Supreme 
Court deprecated “a constant and ever recurring attempt 
to apply to contracts made by the government, and to give 
to its actions under such contracts, a construction and an 
effect quite different from those which courts of justice 
are accustomed to apply to contracts between individuals. 
There arises in the minds of parties and counsel interested 
for the individual against the United States a sense of the 
power and resources of this great government, prompting 
appeals to its magnanimity and generosity, to abstract 
ideas of equity, coloring even the closest legal argument.” 
It rebuffed such efforts, stating: “These are addressed 
in vain to this court.” 

The contract itself should be sensibly construed. When 
a public buyer does the seller a good turn, there is no 
reason to draw further inferences against it to add to its 
voluntarily assumed obligations. 

Amendment 6 of MPR184 is applicable only to the extent 
consistent with the terms of the contract. By means of 
its formula, a price was fixed for each canner, but par. 
1364.112a was not self-executing. The contract had first 
to be amended. The agreement controls as to the extent 
to which Amendment 6 became a term of the contract. If, 
contrary to business understanding, cash discounts be 
deemed to reduce the profit margin below 25 cents a case, 
that results from the terms of the contract authorizing 
cash discounts for prompt payment of the interim price 
and not from any discount taken on the adjusted price. 

14 “We are not warranted in assuming that the United States 
was more generous . . . than the language of the contract requires. 
We must assume that the contracting officers for the United States 
drove as provident a bargain as a reading of the agreement fairly 
permits." Southern Ry. Co. v. United States, 322 U. S. 72, 76-77. 
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The July adjustment amendment was not the first in¬ 
stance of special consideration shown Peacock. Earlier, on 
June 11, 1945, the contract had been extended pursuant to 
par. 3 of Form PBT-401 to permit an additional sixty days 
after packing in -which to tender for delivery fish packed 
during April and May (Joint App. 30A) to take advantage 
of the imminent O.P.A. price increases. This time exten¬ 
sion was solicited on the avowed ground “that the existing 
ceiling prices on our products are unsatisfactory and also 
because we understand that the Office of Price Adminis¬ 
tration will establish new ceiling prices within a short 
time.” Under this provision, delivery had to be post¬ 
poned for higher prices to apply; under the adjustment the 
higher price applied to earlier deliveries. Section 1364.112 
a (b), MPR 184. 

The cash discount provision in paragraph 2(b) of Form 
PBT-401 (“From the price determined pursuant to (a) 
above there shall be deducted any cash discount established 
by the Office of Price Administration applicable to sales 
to governmental agencies”) was not only retained but was 
reinforced in the amended contract of July 3, 1945, appli¬ 
cable to the interim price. The discount provision in 
1364.112(c) was contemporary -with section 1364.112a, 
being included in the same Amendment 6. It cannot 
have been uprooted retroactively so as to destroy ac¬ 
crued earned rights. The adjustment amendment of the 
contract, far from displaying hostility toward discount 
provisions, was at pains to specify that “the prices listed 
above are subject to discounts applicable to sales to Gov¬ 
ernment Agencies.” 

The “interim payment of the maximum ceiling price ef¬ 
fective on the date of this request for an amendment” di¬ 
rected to be made before O.P.A. action on the application 
for adjustment (contract amendment of July 3, 1945) was 
made as contemplated by the contract. Commodity can 
be credited with no less. 15 


15 The measure of the adjustment is governed by the contract 
as amended, which governs the application of the interim price. It 
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Point VI 

Peacock's Estoppel Argument Is Without Merit 

Peacock’s efforts to belittle Commodity’s position as 
an afterthought are at variance with the facts and make 
capital of an error or inadvertence at a low level. On 
matters of no moment, Peacock lays undue stress. 

1. An adjustment in maximum prices to Holmes Packing 
Corporation -was granted under O.P.A. Order No. L-19 
as to Contract AW-f(F) 2G018 for canned Maine sardines, 
in accordance with which Holmes Packing Corporation sub¬ 
mitted a final voucher for the difference between the 
amount previously received (individual billings less 1*4%) 
and the adjusted maximum price. Because of the form in 
which the voucher was presented, an erroneous final pay¬ 
ment was made in December, 1946, without deducting the 
1*4% cash discount. Promptly upon its discovery of the 
oversight, Commodity made a claim upon Holmes Packing 
Company for refund of the discount. (Plaintiff’s Exhibit 26 
to Motion for Summary Judgment; Defendant’s Amended 
Answer to Plaintiff’s Interrogatory 33(d); affidavit of 
Elmer T. Kruse, Manager, Commodity Credit Corporation, 
verified October 14, 1949.) An overpayment to A doesn’t 
create a liability to B. As recently as December 19, 1949, 
in Alcoa S.S. Co. v. United States, 338 U. S. 421, 423, the 
Supreme Court said: 

“As to petitioner’s citation to two instances where, 
allegedly, claims similar to this were honored by the 
Comptroller General, we agree with the court below 
that a case of consistent administrative practice has 
not been made out, if indeed such a practice is a relevant 
consideration.” 

The Government cannot be estopped from asserting its 
rights by alleged inconsistent action at a prior time. United 
States v. Paddock, 178 F. (2d) 394, 396 (C. A. 5); see also 

was competent for Commodity to stipulate for a credit of the 
interim price and not a fraction thereof. That was the procedure 
prescribed in Section 1364.112 a (b). 
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Grand Trunk Western Ry. v. United States, 252 U. S. 112; 
Wisconsin Central Railroad v. United States, 164 U. S. 190. 

2. As to the B. H. Wilson Fisheries Contract (Contract 
AW-f(F) 26329), a new adjustment price was granted in 
accordance with the ruling set out in O.P.A. Order No. L-18. 
However, upon presentation of the final voucher, a discount 
of 1V>% was suspended on March 3, 1947, well before the 
Emergency Court of Appeals opinion of July 14, 1948, a 
circumstance which completely disproves Peacock’s “after¬ 
thought” hypothesis, for the suspension occurred long 
before Peacock’s institution of suit and before the August 
13, 1948 order of the Division of Liquidation ascertaining 
the plaintiff’s adjusted price. See Plaintiff’s Exhibit 29 
to Motion for Summary Judgment; Defendant’s Amended 
Answer to Plaintiff’s Interrogatory 40(d). 

The decisive question is as to Peacock’s right to recover 
the earned discount, not whether an employee of Com¬ 
modity Credit Corporation may have slipped up on pay¬ 
ment to another canner in December, 1946, 10 after March 31, 
1946, an action on which Peacock couldn’t have relied and 
by which it was not misled in governing its subsequent 
conduct. There was no deliberate administrative prac¬ 
tice by Commodity, its directors or principal officers, as 
distinguished from the oversight of subordinate employees 
(Affidavit of Elmer F. Kruse, Manager, Commodity Credit 
Corporation, verified October 28, 1949) and Peacock can¬ 
not ground its right to money on estoppel. Rights cannot 
be acquired against the United States or its agencies by 
estoppel. F.C.I.C. v. Merrill, 332 U. S. 380. 

The contract is unambiguous. It plainly entitled the 
buyer to retain the amount of the discount. The buyer may 
not be required to pay Peacock more than it is entitled to 
because Commodity’s subordinate employees may have been 

10 “Theirs are indeed ‘functions . . customarily conferred upon 
auditing or disbursing officers’; numerous mistakes are inevitable 
and it is inconceivable that any one should have wished them to 
be indelible." United States v. Bentley, 107 F. (2) 382, 384 (C.A. 
2); see also Brooklyn & Richmond Ferry Co. v. United States, 167 
F. (2) 330, 334 (C.A. 2); United States v. Hartford Accident & 
Indemnity Co., 117 F. (2) 503, 505 (C.A. 2). 
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something less than alert in processing the claim of some 
other canner. Peacock acquired no vested rights and did 
not improve its position by seizing on what was either an 
inadvertent or a mistaken overpayment to Holmes by 
subordinate employees of defendant. No estoppel arises 
in favor of a different seller which was not misled by, and 
could not have relied on, events occurring long after March 
31, 1946, when the last delivery had been made, in a res 
inter alios situation. Not having been misled (cf. Wilber 
Nat. Bank v. United States, 294 U. S. 120, 123-4) and not 
having relied on Commodity’s dealings with Holmes, long 
after the performance stage was over, Peacock cannot 
divert attention from the fundamental question herein, i.e., 
the meaning of Peacock’s contract with Commodity. This 
suit involves the Peacock contractual claim. How the 
Holmes and Wilson grievances came about can have no 
bearing thereon. 

Failure to exercise the highest degree of attentiveness 
and care in processing the Holmes voucher was certainly 
no breach of any duty running to Peacock, although it may 
well have been a breach of duty to Commodity. However, 
Commodity seems to have realized that not everybody can 
maneuver in the field of discounts 17 with such assurance 
and agility, and that, allowing for human fallibility, the 
offense in connection with the Holmes voucher was venial. 
That Peacock might have been disposed to be more critical 
and less forbearing is understandable, but beside the point. 
We suggest that the argument is plainly untenable. 

The contract speaks for itself eloquently as conferring 
on the buyer a reward for prompt payment of the interim 
price. Nothing in the contract removes that reward merely 
because the buyer generously consented to an additional 
upward price adjustment. The contract should not be re¬ 
written to remove the reward. 

If Commodity’s contractual position were less secure, we 
would not have the curious spectacle of Peacock arguing as 

17 Peacock’s voucher, for example, stated that the original con¬ 
tract price was $4.5143 (Exh. 8, Joint App. 20A), which was really 
its “average total cost” (Exh. 7, Joint App. 19A). The original 
contract price was $4.43625. Joint App. 31A. 
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though it were Holmes and Wilson, adopting their griev¬ 
ances as its own, asserting that Commodity is estopped from 
urging a reasonable construction of its contract and pre¬ 
tending that a one-sided, gratuitous, favor amendment of a 
contract is to be interpreted to enlarge the commitment of 
Commodity—for the benefit of a promisee which undertook 
no additional obligations—beyond what the words of the 
contract normally and reasonably import. 

This is not a question of cost for the purpose of reflect¬ 
ing internal matters (2 Mertens, The Law of Federal Income 
Taxation , 1942, Section 16.16), but of price. No one has 
ever heard of a seller getting the benefit of the buyer’s cash 
discount. The buyer regards a cash discount as financial 
income to it, financial expense to the seller. Cramp Ship¬ 
building Co. v. Department of Army , Office of Contract 
Settlement Appeal Board, Proc. No. 295 May 15, 1950, 
18 U. S. Law Week 2542-3. Internally, for its own guidance 
(and what the buyer does for its own internal guidance is 
of no concern to the seller and vice versa), the buyer may 
regard the discount as reducing nominal costs, not price. 
The effective cost or realization is not the same as the price. 
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CONCLUSION 

The “interim payment of the maximum ceiling price effec¬ 
tive on the date of this request for an amendment” that the 
contract directed to be made prior to 0. P. A. action on the 
application was made in conformity with the contract. Com¬ 
modity can be credited with no less. When it was paid the 
difference between the adjusted and the interim price, 
Peacock had been paid the full adjusted price. No balance 
is due. 

The judgment of the court below that “plaintiff has been 
fully paid for the sardines sold by it to defendant” should 
be affirmed. 

Respectfully submitted, 
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Assistant Attorney General, 
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REPLY BRIEF FOR APPELLANT 


In our opening brief we anticipated and answered the 
principal contentions on which appellee relies. Reaffirm¬ 
ing every statement there made, we confine this reply 
brief to certain of appellee’s contentions with which our 
opening brief did not deal. 

At pages 6, 7 and 22-23 of its brief appellee implies 
that OPA and the Division of Liquidation did not know 



2 


what they were doing when they established “net” ad¬ 
justed prices, and states, in effect, that in reversing OPA 
and its successors in Peacock Camming Co. v. Turney, 168 
1 F. 2d 1019 (Em. Ct. App., 1948), the “direction” and 
“mandate” of the Emergency Court of Appeals required 
the Division of Liquidation “to allow for ‘conventional 
discounts’ ” in adjusting appellant’s price. 

“The literal meaning of the word ‘net’ forbids all 
thought or theory of deductions,” State v. Laclede Gas- 
Light Co., 102 Mo. 472, 14 S. W. 974, 979 (1890), and, as 
shown by the cases cited on page 18 of our opening brief, 

1 the term “net price” means a price payable in full, free 
of all discounts, charges and deductions of any kind. In 
view of the fact that this is so well established that parol 
evidence will not be admitted to show that the term has 
a different meaning, Scott v. Hartley, 126 Ind. 239, 25 
N. E. 826, 828 (1890), it is, we submit, manifestly frivolous 
to suggest that OPA and the Division of Liquidation were 
not aware of the significance of their action in establish¬ 
ing “net” prices. The word “net” was purposely used 
in order to make it clear that appellant’s price was not 
to be subject to discount, but was to be paid in full so 
that appellant would “realize,” i.e. “reduce to actual 
cash in hand,” Chelan Orchards v. Olive, 134 Wash. 324, 
235 P. 805, 806 (1925), Weldon v. Newsom, 67 Colo. 502, 
186 P. 516, 517 (1920), the 25^ profit which appellant was 
promised by OPA’s price regulation and by appellant’s 
amended contract with appellee. 

Insofar as the “direction” and “mandate” of the Emer¬ 
gency Court of Appeals is concerned, the word “discount” 
does not even appear in the Court’s judgment, the perti¬ 
nent part of which provided merely that the orders which 
appellant had protested 

“be, and they hereby are, set aside, and that this 
case be. and it hereby is, remanded to the Director 
of the Division of Liquidation, Department of Com¬ 
merce, for further proceedings in accord with the 



3 


announcements contained in the opinion of this 
court.’ ’ 

And the Court made no “announcement” whatever re¬ 
quiring the Division of Liquidation “to allow for ‘ con¬ 
ventional discounts’ ” in establishing appellant’s adjusted 
price (see Appellee’s Brief, pp. 7, 22-23). At pages 27-30 
of our opening brief we explained what the Court meant 
by its reference to conventional discounts in its opinion. 
We firmly believe that explanation is correct. But we 
take this occasion also to point out that no question of 
discounts was before the Court. The one and only issue 
presented and decided, was, in the Court’s own language, 
“the comparatively narrow issue of whether, in comput¬ 
ing complainants’ total cost of all operations during the 
current fiscal year, as required by the adjustment para¬ 
graph, the Director properly excluded changes in inven¬ 
tory of finished goods.” Peacock Carming Co. v. Turney, 
supra, 168 F. 2d at 1021. And that issue was decided in 
appellant’s favor for the reason, among others, that the 
“agreed goal” of OPA’s regulation, as the Court de¬ 
clared, was to give to Maine sardine canners “assurance 
of a net profit of 25^ per case.” Id., at 1022, italics sup¬ 
plied. Most certainly that * ‘ agreed goal ’ ’ and ‘ ‘ assurance ’ ’ 
will be completely frustrated if appellee is allowed to 
deduct a discount from appellant’s adjusted net price 
(see note 10 at page 20 and pages 29-30 of our opening 
brief). 

We answered at pages 16-18 and 22-23 of our opening 
brief appellee’s contentions that its amended agreement 
“entitled” it to deduct from appellant’s adjusted price 
the “unadjusted price ($4.43625) it had satisfied,” that 
the agreement “contemplates and requires the applica¬ 
tion of the interim price on the adjusted price” (Appel¬ 
lee’s Brief, pp. 15, 17, 21, 26-27, 28, 33). We shall not 
repeat our answers to these contentions. In view of the 
emphasis placed on them by appellee, however, it seems 
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appropriate to reiterate that the parties ’ contract con- 
' tains not one word to support appellee’s position. What 
the contract does say, in language which seems too clear 
to be misunderstood, is that if appellant were granted 
an adjusted price, the “price payable” to appellant, the 
price of which appellee would “make final payment” was 
appellant’s “price as adjusted” (Joint App. 16A). And 
this obligation, we submit, can be satisfied only by pay¬ 
ment in fact and in full. Appellee cannot discharge it 
by claiming credit for a “price” for which it never be- 
i came liable, which it could not legally have paid, and 
which it did not in fact pay, namely, appellee’s interim 
i unadjusted gross price of $934,712, or, to use the figure 
preferred by appellee, $4.43625 per case. 

There is no merit to appellee’s contention that “The 
1^4% discount provided by par. 1364.112 (c) [of OPA’s 
price regulation] became imbedded in the contract as an 
integral term thereof” (Appellee’s Brief, p. 24). If that 
had been appellee’s intention, it would have been a simple 
matter indeed for it to have stated in just so many words 
that the prices referred to in the contract were to be sub- 
' ject to the discount provided for by § 1364.112 (c). The 
contract does not so provide, however. As stated at page 
17 of our opening brief, the discount provisions of the 
contract provide, in effect, merely that the price payable 
1 to appellant should be subject to such discount, if any, as 
OPA might make applicable to that price . And § 1364.112 
(c) has no application to adjusted prices. Adjusted prices 
were governed by and established under § 1364.112a, the 
purpose of which was to guarantee canners a net profit of 
25^ per case on their sales of sardines to the Government. 

At pages 16 and 21 of its brief, appellee argues that our 
! position fails to give effect to the discount provisions of 
the parties’ agreement and thus reduces the provisions to 
“surplusage.” This is incorrect. As just indicated, and 
as stated more fully on pages 16 and 25-26 of our opening 
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brief, the discount provisions of the parties’ agreement 
required appellant to give appellee the benefit of such 
discount as OPA might make applicable to the price final¬ 
ly determined to be payable to appellant. If appellant 
had not been granted an adjusted price, appellee would 
have .received the discount to which appellant’s interim 
unadjusted gross price was subject. But appellant was 
granted an adjusted price—an adjusted “net” price not 
subject to discount. The latter price, therefore, became 
the price at which appellant’s sardines were sold to ap¬ 
pellee; and since it was not subject to discount, there was 
simply no discount to be applied to appellant’s price 
under the discount provisions of the parties’ agreement. 

Appellee’s extended discussion of the nature and theory 
of cash discounts is irrelevant. No accounting problem is 
involved in this case, and, as stated in Warfield-Pratt- 
Howell Co. v. Commissioner, 13 B. T. A. 305, 308-309 
(1928), cited by appellee at pages 13-14 of its brief, the 
reason why alternate methods of dealing with cash dis¬ 
counts is permissible from an accounting standpoint is 
because “the effect of either on net income is the same.” 1 


1 Appellee would be no better off if the case were governed by 
accounting principles. For the preferable view is not to treat cash 
discounts as financial items of income or expense, as appellee con¬ 
tends they should be treated, but as price reductions. Montgomery, 
Auditing (7th ed., 1949) 427-428, 431, 434; Mackenzie, Fundamen¬ 
tals of Accounting (1946) 276-278; Paton, Accountants’ Handbook 
(3rd ed., 1944) 201, 411. OPA required that they be treated as 
price reductions (OPA Form A, Items 1 and 2 (a), R. 89); they 
have always been so regarded by appellant, and appellee seems to 
have accorded them the same treatment in its own income and oper¬ 
ating statements. See Budget of the United States Government for 
Fiscal Year Ending June 30, 1948, pp. 1204-1212. Indeed, as stated * 
by one of the authorities cited by appellee in footnote 6, page 13, of 
its brief, both theories as to the proper treatment of cash discounts 
from an accounting standpoint are based on and recognize the fact 
that “in reality two prices are made, one conditional upon the pay¬ 
ment within a limited time, and the other, a higher price, if the 
limit of time is allowed to lapse.” Sanford, Applied Accounting 
Principles (1931) 179, italics supplied. 
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There is, therefore, no warrant for appellee’s contention 
that allowing it to retain the cash discount here in suit 
will not result in a reduction of appellant’s price (Appel¬ 
lee’s Brief, pp. 11-13, 16). Cash discounts do reduce the 
price of goods to a buyer. 2 For, as Webster informs us, 
by both definition and common understanding “]3rice” 
is the amount of money given or received in exchange 
for anything. In the Emergency Price Control Act of 
1942, § 302 (b), 56 Stat. 36, 50 U. S. C. A. App. § 942 (b), 
“price” is defined as “the consideration demanded or 
received in connection with the sale of a commodity.” 
The word means “nothing more nor less than the amount 
paid by the purchaser to the seller.” Elmer Candy Co. 
v. Fawntleroy, 19 F. 2d 664, 665 (E. D. La., 1927) ; 3 
Bowles v. Stapelton, 53 F. Supp. 336, 340 (D. Colo., 1943), 
appeal dismissed 142 F. 2d 448. And we submit that 
there can be no doubt that if appellant had not allowed 
appellee the cash discount applicable to appellant’s in¬ 
terim unadjusted gross price, both OPA and appellee 
would most certainly have taken the position that appel¬ 
lant had charged appellee a higher price than that to 
which appellee was entitled. 


2 The cases cited by appellee on pages 12-14 of its brief do 
not support appellee’s position to the contrary. Only four of the 
cases relate to “price,” as distinguished from the nature, theory 
and accounting treatment of discounts. Of those four, three (the 
Bristol-Myers, Weco and the Food & Grocery Bureau cases) 
simply hold that the giving of trading stamps of nominal value is 
not a price reduction within the meaning of fair trade acts designed 
to prohibit cut-throat price competition. Their statements as to 
cash discounts were dicta, and were not directed to the type of 
question here at bar. The fourth case, Eisenberg’s White House v . 
State Board, 72 Cal. App. 2d 8, 164 P. 2d 57 (1946), tends to sup¬ 
port us, for the retail sales tax act there involved required the de¬ 
duction of cash discounts in computing the prices on which the 
tax was levied. 

3 This case was reversed by 24 F. 2d 95, which was itself reversed 
on confession of error by 278 U. S. 664. 


7 


It follows that in determining the price paid for mer¬ 
chandise, effect must be given to cash discounts deducted. 
Esterman-Verkamp Co. v. Rouse, 211 Ky. 791, 278 S. W. 
124, 127 (1925), is squarely in point. There, the appel¬ 
lant, a wholesale grocer, employed the appellee as a 
salesman, agreeing to pay him a commission of “one- 
half of the difference between the cost of the goods in 
the warehouse and the prices at which said goods were 
sold to retail merchants.’’ In computing its costs for 
the purpose of determining the appellee’s commission, 
the appellant deducted trade discounts which it had been 
allowed, but did not deduct cash discounts which it had 
taken. Holding this treatment of cash discounts incorrect, 
the court said: 

“Appellant * • • insists that appellee should not 
have been allowed the cash discounts it took advan¬ 
tage of. Remembering that [appellant’s] profits 
were calculated on ‘the cost of the goods in the ware¬ 
house,’ we are unable to understand why such cash 
discounts should not be considered as well as trade 
discounts, the latter of which appellant concedes. The 
cost price is what is actually paid for an article. * * * 
“In McCoy v. Hastings, 92 Iowa 585, 61 N. W. 205 
[1894], the court said that the cost price was the 
amount in fact paid. Hence it is clear to us that the 
cash discount should be considered in calculating the 
cost of the goods in the warehouse.” 4 


4 The McCoy case, to which the court refers, holds that where a 
buyer did not pay for goods which were subject to cash discounts, 
his price is that “at which the goods were billed. If he had paid for 
the goods, then the cost price would be the amount in fact paid.” 
61 N. W. at 206. To the same effect is Matter of Federal Yeast 
Corp., 33 F. T. C. 1372, 1374, 1376 (1941), in which the Federal 
Trade Commission held that the allowance of cash discounts to some 
customers and the refusal to allow them to others is a discrimina¬ 
tion “in price” within § 2 (a) of the Robinson-Patman Act, 15 
U. S. C. A. § 13 (a). See also the last provision of the Commission’s 
order in Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 
note 19 at p. 51 (1948) (“For the purpose of comparison, the term 
‘price’ as used in this order takes into account discounts, rebates, 
allowances, and other terms and conditions of sale.”). 
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And so here. If appellee is allowed the cash discount 
in question, the price which appellee will have paid, and 
appellant will have received, will be $4.6959 per case, 
not the adjusted price of $4.7643 to which appellant is 
entitled. 5 

Appellee wars with common sense, as well as with ac¬ 
counting theory and practice, when it argues at pages 
16-18, 21 and 27 of its brief that cash discounts allowed 
by a seller do not affect his profits, and therefore the 
allowance to appellee of the cash discount for which ap¬ 
pellant sues will not reduce appellant’s guaranteed profit 
of 25^ per case. Profit is gain; the excess of income over 
costs, expenses, reserves and losses.® Under any meaning 
or theory of treating cash discounts effect is always given 
to their allowance in determining a seller’s profits, as 
reference to any accounting work, any income tax return 
form or any properly prepared profit and loss statement 
—including OPA Form A, Items 1, 3, 8, 14, 18 (c) and 19 
(R. 89, 91)—will promptly disclose. 7 There is and can 
be no question whatever that if the judgment below is 
sustained, appellant’s guaranteed profit of 25^ per case 
will be reduced approximately 27.3% to 18.165^ per case 
(see note 10, p. 20, and p. 33 of our opening brief). 


3 The figure $4.6959 is arrived at by dividing appellee's total 
actual payments ($963,318) by the number of cases of sardines ap¬ 
pellant delivered (205,138). See page 33 of our opening brief. 

6 Bienvenu, Accounting and Business Dictionary (2nd ed., 1940) 
205; Geams v. Commercial Cable Co., 293 N. Y. 105, 56 N. E. 2d 
67, 69 (1944); Hentz v. Pennsylvania Coal Co., 134 Pa. St. 343, 19 
A. 685 (1890); United States v. Central National Bank, 10 F. 612, 
614 (S. D. N. Y. 1882). See also pages 27-28 of our opening 
brief. 

7 Appellee itself actually admits this when it says at pages 18 
and 19 of its brief that “cash discounts allowed (given) * * * 
may affect profit and loss,” and “Commodity has never questioned 
the pertinence of cash discount * * * given in preparing a profit 
and loss statement.” 
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Contrary to appellee’s argument at page 19 of its brief, 
appellee’s position finds no support in the fact that OPA’s 
adjustment formula allocated costs on the basis of gross 
sales, rather than net sales. Gross sales were used merely 
as a method of allocating costs, i.e., of apportioning costs 
as between sardines of the type sold to the Government 
and sardines of all other types, so that, on the basis of 
the costs so apportioned OPA could determine whether 
or not appellant had realized its guaranteed profit of 25^ 
per case. The cost ratio employed in the adjustment for¬ 
mula has no relevance here. The relevant part of the 
formula is its provision that the adjusted price allowed 
an applicant “shall be sufficient so that the applicant will 
realize 25 cents over his * average total cost’ for each 
case of Maine sardines” sold to appellee (MPR 184, 
Amendment 6, § 1364.112a (f), 10 F. R. 8132), or, in other 
words, a “Guaranteed profit” of 25^ per case over and 
above costs allocated and computed pursuant to the for¬ 
mula (Joint App. 19A, Items 7, 8, 9; see also our open¬ 
ing brief pp. 18-20,28). 8 

At several places in its brief appellee emphasizes that 
the interim unadjusted prices here in question were them¬ 
selves “increased” prices (Appellee’s Brief, pp. 4, 7, 10, 
20). This is true, and we duly noted the fact at page 4 
of our opening brief. Appellee’s emphasis is apparently 
intended to suggest that since appellant received a gen¬ 
eral price increase, the claim which appellant now as¬ 
serts merits little consideration. This suggestion, of 
course, finds a complete answer in the law of contracts. 
In view of the suggestion having been made, however, it 
should also be noted that at the same time OPA estab¬ 
lished the increased prices to which appellee refers, OPA 


8 In passing, it is interesting to note that while appellee, at page 
2 of its brief, characterizes OPA’s price adjustment formula as 
"complex,” OPA described it as a "simplified” adjustment provision 
(Joint App. 29A). 
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“drastically reduced’’ certain of appellant’s other prices 
(R. 58, col. 2, line 4), the decreases, as stated by Price 
Administrator Bowles, being sufficient to “about equally 
offset” the increases. 9 

Appellee asserts that appellant’s interpretation of the 
parties’ amended agreement is inequitable because it 
would unjustly enrich appellant by giving it the use of 
money gratis, leave appellee uncompensated for its ex¬ 
pedited payment, deprive it of an earned discount, and 
give appellant something for nothing over and above its 
price adjustment (Appellee’s Brief, pp. 2, 8, 9, 15, 23-24). 
These statements are at variance with the facts. 

It is appellee, not appellant, who has had the use of 
money gratis . For the sardines here involved were deliv¬ 
ered to appellee at intervals over the nine-months period 
July 2, 1945, to March 31, 1946. Doing exactly what it 
had obligated itself to do in its contract, and no more, 
appellee paid appellant its applicable unadjusted ceiling 
price ($920,691)—which might have been appellant’s final 
price—only as and when such sardines were delivered. 
Because of OPA’s unreasonable and erroneous refusal 
to allow appellant an adjusted price until ordered to do 
so by the Emergency Court of Appeals, appellant was 
not granted an adjusted price until August 13,1948 (Joint 
App. 19A), more than three years after appellee had 
received the first sardines delivered to it under the parties’ 
amended contract, and more than two years and four 
months after it had received the last delivery. Appellee 
then withheld for 78 days payment of the additional $42,- 
627.31 which it admitted owing appellant for its sardines 
under appellant’s price adjustment order, and it has not 


9 Mr. Bowles’ statement appears in a letter to the Director of 
Economic Stabilization dated June 2, 1945, and printed at R. 219 
in Peacock Canning Co. v. Turney, supra, 168 F. 2d 1019. The 
record in that case is not a part of the record in the case at bar. 
It has been cited twice by appellee, however (brief, pp. 5, 18), and 
we have no objection, to the Court consulting it if it wishes to do 
so. 
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yet paid the additional $14,020 to which we believe appel¬ 
lant is clearly entitled (Interrogatories 13-26, R. 7-9, 19- 
20). 10 

In the circumstances, it is perfectly obvious that ap¬ 
pellant has had the use of nothing gratis; and that al¬ 
though appellee itself was not in default until after the 
entry of appellant’s price adjustment order, neverthe¬ 
less, because of the error of one Government agency, 
appellee, another Government agency, had the benefit of 
the use for more than two years and seven months— 
from March 31, 1946, to November 5, 1948—of $42,627.31 
to which appellee concedes appellant was entitled under 
MPR 184, Amendment 6, and appellee is still using, after 
more than four years and six months an additional $14,020, 
to which, as we believe, appellant is also entitled. 

Appellee’s contention that appellant seeks to deprive 
it of a discount which appellee “earned” is answered at 
pages 21-22 and 25-26 of our opening brief. As there 
shown, the discount, if it may be said to have been 
“earned” at all, was only conditionally earned. And, in 
our view, it does not accord with the facts to say, as 
appellee implies, that appellee’s interim payments were 
“expedited payments” for which appellee is entitled to 
special consideration. For paragraph 10 of the Standard 
Contract Conditions attached to the parties’ agreement 
specifically required appellee to pay appellant “as soon 
as practicable” (Joint App. 15A), and the fact that ap- 


10 Appellee states at page 25 of its brief that the 78 days delay 
to which we refer “was caused by Peacock’s failure to submit a 
correct voucher.” This statement is misleading. Except for the 
inconsequential error mentioned in note 17 at page 31 of appellee’s 
brief—an error which one of appellee’s attorneys has informed us 
was not noticed until after this suit was filed, and which, therefore, 
could not have delayed appellee’s payment—the only respect in 
which appellee has claimed appellant’s voucher was not “correct” 
was its failure to allow the cash discount for which appellant is 
now suing (see Interrogatories 22-26, R. 9, 20), and to which, in 
our view, appellee was not entitled. 
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pellee made its interim payments within ten days is 
proof positive that ten-day payment was “practicable.” 
Hence, in making such payment appellee merely complied 
with its contract 

As for appellee’s statement that appellant is endeavor¬ 
ing to obtain “something for nothing over and above the 
price adjustment,” we can only repeat that appellee prom¬ 
ised to pay appellant $4.7643 net per case for 205,138 
cases of sardines, and that appellant asks no more than 
that appellee perform that promise. 

Appellee further argues that its amended agreement 
should be strictly construed against appellant because it 
was a “one-sided,” “gratuity” arrangement which was 
initiated and solicited by appellant and for which appel¬ 
lant furnished no consideration (Appellee’s Brief, pp. 7, 
8, 12, 26-28). There is no basis whatever for this con¬ 
tention. 

As shown by the history of MPK 184, Amendment 6 
(Appellant’s Brief, pp. 2-7) at the time appellant exe¬ 
cuted its original contract with appellee on March 12, 
1945, the United States Government was greatly in need 
of sardines. Acting through the War Food Administra¬ 
tion, the Government therefore ordered the entire Maine 
sardine industry to set aside and reserve for sale to the 
Government 80% of all sardines packed during the pe¬ 
riod April 1, 1945, to March 31, 1946. At the same time, 
however, the Government, through OP A, was enforcing 
for the sardines thus requisitioned a ceiling price which 
was below the cost of production, thereby making it vir¬ 
tually impossible for the industry to continue to operate. 
Faced, then, with the probability that, in consequence of 
its own price ceiling, its sources of supply would be forced 
to close down, the Government came forward with the 
price adjustment provision of Amendment 6, and with 
appellee's amended contract , as the Government's own 
solution of the dilemma which it itself had created. Thus, 
the Government induced the industry to assume the risk 
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of continued operations during a period of rising costs, 
and thus it assured itself the sardines which it so badly 
needed, which neither appellant nor any other member 
of the industry had contracted or agreed to pack, and 
which the Government could not have forced appellant 
or any other canner to pack at a loss. In the circum¬ 
stances, it must be obvious to anyone that, contrary to 
appellee’s representations, appellee “relinquished” noth¬ 
ing when it executed the amended contract which appellee 
itself prepared and forwarded on its own initiative to 
appellant, and that appellant is not seeking to “pyramid” 
appellee’s self-proclaimed “generosity.” 

Appellee’s attempt to take refuge behind its claim of 
no consideration—which it did not attempt to plead as a 
defense—is equally unwarranted. Since, as appellee 
states (brief, p. 17), the price adjustment granted appel¬ 
lant “cannot be collaterally attacked in this suit,” the 
contention is plainly irrelevant. In addition to this, the 
existence of consideration is so obvious that it is impos¬ 
sible to believe that anyone could actually overlook it. 
Under the parties’ original contract, the price at which 
appellant -was to sell sardines to appellee was the OPA 
ceiling price in effect on the date of delivery of such sar¬ 
dines (Joint App. 13A), a price which could have been 
changed by OPA at any time, and any number of times, 
with or without an application from appellant. In its 
amended contract, appellant gave up its right to that 
price, and agreed to sell to appellee at OPA’s ceiling 
price on the date of the amendment to the contract, or 
at appellant’s price as adjusted by OPA under § 1364.112a 
of OPA’s price regulation (Joint App. 16A). As we 
pointed out to appellee three times in the course of the 
proceedings below, that was a legal detriment to appel¬ 
lant, and ample consideration for the amendment of its 
contract. 

In support of its “one-sided,” “gratuity” amendment 
argument, appellee, in a transparent effort to generate 
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prejudice by suggesting an invidious comparison between 
appellant and other canners, states that “most sardine 
canners did not apply for an adjustment” (Appellee’s 
Brief, p. 26). There is not a syllable of evidence in the 
record to show how many canners did, or how many did 
not, apply for price adjustments. However, since appel¬ 
lee departed from the record to make the statement quoted, 
we assume that we may also depart from the record in 
order to correct it. And the fact of the matter is that 
every sardine canner in Maine applied for an adjust¬ 
ment. As stated in footnote 6, page 3, of the Govern¬ 
ment’s brief in Peacock Camiing Co. v. Turney, supra, 
168 F. 2d 1019, “Thirteen companies filed applications 
for adjustment.” Because of the expense involved in 
contesting OPA’s interpretation of the regulation under 
which such adjustments were sought, nine of the compa¬ 
nies allowed their applications to lapse, and two accepted 
smaller adjustments than those to which they were right¬ 
fully entitled. Appellant and Seaboard Packing Corpora¬ 
tion, however, stood their ground, and, after protracted 
and expensive litigation, obtained from the Emergency 
Court of Appeals a reversal of OPA’s interpretation (see 
Appellant’s Brief, p. 9, n. 11 at pp. 20-21). Payment of 
the adjusted price which appellant was granted in conse¬ 
quence of that litigation (Joint App. 17A-19A) is all that 
appellant seeks in this action. 

At page 21 of our opening brief, we devoted about 
seven lines to calling the Court’s attention to the fact 
that in paying the first price adjustment voucher sub¬ 
mitted to appellee—namely, that of Holmes Packing Cor¬ 
poration—appellee gave to its amended agreement exactly 
the same interpretation we place upon it. At pages 9 and 
29-32 of its brief, appellee devotes about three and one- 
half pages to arguing that the Holmes payment possesses 
no significance whatever, stating (p. 9) that it was “re¬ 
claimed well before the decision of the Emergency Court 
of Appeals and, of course, long before this suit was in- 
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stituted.” This statement is untrue. The facts are that 
the decision referred to, Peacock Canning Co. v. Turney, 
supra, was handed down on July 14, 1948 (168 F. 2d 
1019), this suit was begun on December 20, 1948 (Joint 
App. 2A), and appellee’s reclaim of its alleged “inad¬ 
vertent overpayment” to Holmes was made on February 
23, 1949 (R. 81), nearly seven months after the Emer¬ 
gency Court of Appeals’ decision and about two months 
after the filing of this suit. 

Appellee’s statement and extended criticism of our ref¬ 
erence to its payment to Holmes betray an uneasiness 
which suggests that appellee fully appreciates the sig¬ 
nificance of the payment. For Holmes’ voucher showed 
on its face that Holmes was not crediting appellee with 
the cash discount appellee had previously taken, but was 
claiming full payment of Holmes’ adjusted net price. 11 
It is therefore difficult to believe that the payment was 
inadvertent; and we have no evidence to that effect ex¬ 
cept the hearsay affidavit of Mr. Kruse, appellee’s man¬ 
ager, that he had “ascertained” that the payment was 
made “through oversight” (R. 117). The record is sig¬ 
nificantly void of any statement by those who actually 
made the payment. In the circumstances, we submit, the 
payment partakes more of the nature of contemporaneous 
administrative construction than of res inter alois acta, 
and reflects, in our opinion, appellee’s own understanding 
of its amended contract. 12 


11 The voucher claimed $189,890.88, representing sales of 41,518 
cases at Holmes’ adjusted price of $4.5737 per case “Net,” against 
which Holmes credited appellee with $181,421.46, representing 
“Gross sales $184,184.26 less cash discount $2,762.80” (R. 80, italics 
supplied). Wilson’s voucher—which appellee did discount (Ap¬ 
pellant's Brief, n. 11, pp. 20-21)—claimed the full amount due, 
but did not show that Wilson’s price was a "net” price or that 
the amount claimed made no allowance for discounts (R. 83, 84). 

12 As further evidence of appellee’s inconsistency, confusion and 
uncertainty, it should be noted that while appellee concedes that 
adjusted net prices are not subject to discount, and claims from 
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It would be of no consequence, however, if we are mis¬ 
taken in this. The question is what the parties’ amended 
agreement means; and its provisions clearly obligate ap¬ 
pellee to make “payment” of appellant’s “price as ad¬ 
justed” by OP A (Joint App. 16 A). This, we submit, 
means payment in fact and in full. If that is not the case, 
the amended agreement is plainly ambiguous, and, con¬ 
trary to appellee’s contentions at pages 26-28 of its brief, 
should most certainly be construed not against appellant, 
but against appellee, by whom the agreement was initi¬ 
ated, drafted and forwarded to appellant for execution. 

This is a ^difficult case. Extricated from the verbal 
maze in whicit"appellee has contrived to entangle it, we 
think it may'fee "Simply and accurately stated as follows. 

Appellee purchased from appellant 205,138 cases of 
sardines for which it promised to pay appellant a price 
of $4.7643 net per case. By appellee’s own admission, 
that price, totaling $977,339, was not subject to discount. 
Appellee has paid on account $963,318. Does it or does 
it not owe appellant an additional $14,020? We believe 
that it does. 

Respectfully submitted, 

Joseph J. Smith, Jr. 

0. R. McGuire, Jr. 

810 Colorado Building 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellant 

Hogan & Hartson 

810 Colorado Building 
1341G Street, N. W. 

Washington 5, D. C. 

Of Counsel for Appellant 
October 16,1950 

appellant only the discount applicable to appellant’s interim unad¬ 
justed gross price, the discounts suspended from Wilson's voucher 
and reclaimed from Holmes are computed at V/z% of their adjusted 
net prices (R. 81, 84). 







